





THE 


AMERICAN LAW JOURNAL 


APRIL, 1851. 


Owe 


Supreme Court of the United States. 


DECEMBER TERM, 1850.—No. 27. 


On a certificate of division in opinion between the Judges of 
the Circuit Court of the U. S. for the FE. D. of Penn’a. 


ISAAC SHELBY, complainant, 7 JOHN BACON, ALEXANDER LYMING- 
TON, THOMAS ROBINS, RICHARD H. BAYARD, JAMES S. NEW- 
BOLD, HERMAN COPE, T. 8. TAYLOR, and GEO. BEACH. 


1. On a bill filed in the United States Court for the Eastern District of Penn- 
sylvania, by a citizen of Kentucky, (a creditor of the late Bank of the United 
States, under the Pennsylvania charter) against the assignees of the said 
Bank, the defendants pleaded that the assignments were recorded as re- 
quired by the acts of Pennsylvania—that the Common Pleas of Phil- 
adelphla has ample power to enforce the trust in regard to the rights of 
all parties claiming an interest therein—that the defendants under these 
laws at different periods, down to the 1st January 1847, filed their accounts 
duly verified “of their receipts and disbursements, with the Prothonotary of 
said court,” which were sanctioned by said court; that under its discretion 
they have vested large sums of money to await the result of pending litiga- 
tions: Held, that the facts stated in the plea are not sufficient to deprive the 
United States Court of jurisdiction, and that the plea is insufficient and ought 
not to be allowed. 

2. Where two or more tribunals have concurrent jurisdiction over the same 
subject matter and the parties, a suit commenced in any one of them may be 
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pleaded in abatement to an action for the same cause in any other; but 
where a settlement of the accounts of assignees, under a voluntary assign- 
ment, before a State Court of Common Pleas, is pleaded to a bill in Equity 
in the United States Court, it would seem that not only an inventory must 
be filed to give jurisdiction to the State Court, but it must also be sworn to, 
an appraisement of the property made and returned, and bond given by the 
assignees. If these requisites of the statute have not been complied with the 
State Court cannot take jurisdiction of the case. 

8. But if these requisites had been complied with, the complainant, ‘being 
a non-resident has his option to bring his suit in the United States Court, 
unless he has submitted to or is made a party in some form to the special ju- 
risdiction of the court of Common Pleas.” His rights, in this respect, 
could not be drawn into it, against his consent.* 


Mr. Justice McLean delivered the opinion of the Court. 

This case comes before us from the Circuit Court of the East- 
ern District of Pennsylvania, on a certificate of a division of 
opinion between the Judges. 

The complainant, who is a citizen of Kentucky, filed his bill 
against John Bacon and others, assigness of the late Bank of 
the United States of Pennsylvania. The bank being in a fail- 
ing condition, executed assignments of its assets for the benefit 
of its creditors, and of certain creditors of the Bank of the U. 
States chartered by Congress. The complainant represents 
himself to be a creditor of the late bank to a large amount, 
which is shewn by judgments recovered in the ‘ District Court’ 
for the city and county of Philadelphia, and in the Commer- 





*We have perused the printed argument of Wrix1am A. Porter, Esq., who 
appeared for the defendants in support of their plea; and we confess that the 
ability with which he maintained the doctrine that the action of the Common 
Pleas of Philadelphia, upon the accounts of the assignees, was a protection to 
the defendants, made an impression on our minds which has not been removed 
by the arguments of Mr. Justice NcLean. The plea may have been defective 
and the proceedings of the Common Pleas irregular; but we cannot see any 
good reason why the neglect of the assignees to file an inventory, or any other 
neglect of duty on their part, should deprive that Court of jurtsdiction over their 
accounts of the assets admitted to be in their hands. Nor do we see any good 
reason for asserting the position, in general terms, that the rights of a non- 
resident ‘‘cannot be drawn into a State Court against his consent.” Where 
he has property in a State other than that where he resides, this must necessa- 
rily happen very frequently. Suppose that he distrains for rent and a replev- 
in issues by the tenant against the bailiff: Or suppose a non-resident is in pos- 
session by his tenants of a tract of land claimed by a citizen of Pennsylvania: 
An ejectment may be brought against the tenants. Both these actions may be 
brought in the State Courts, and in each case the rights of the non-resident are 
drawn into the State Court “against his consent.” If sued alone, it is true he 
may, on his appearance, but not afterwards, remove the cause into the U. States 
Court. But this he cannot do where his bailiff, or his tenant is sued. Even if 
he enters his name as a co-defendant this will not avail him for the purpose, 
because it is only where all the persons defending are citizens of another State 
that the cause can be removed into the Federal Court. 

(Ev. Am. Law Jour. 
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cial Court of New Orleans. That on application to the Trus- 
tees aforesaid they refused to pay the said judgments or any 
part of them, although they had funds in their hands or under 
their control, to pay the debts of the bank, &c. 

The defendants pleaded to the jurisdiction of the Court.— 
They admit the trust as alleged, and aver that the assignments 
were recorded as required by the acts of Pennsylvania; and 
they aver that the court of Common Pleas of the city and coun- 
ty of Philadelphia, has ample power to enforce the trust in re- 

ard to the rights of all parties claiming an interest therein ; 
that the defendants under these laws, at different periods, down 
to the 1st of January 1847, filed their accounts duly verified 
“of their receipts and disbursements with the Prothonotary of 
the said court,’’ which were sanctioned by the court; that un- 
der its direction they have vested large sums of money to await 
the result of pending litigations, and they submit to the court 
whether they ought to be compelled to answer. 

On hearing, the Judges were opposed in opinion on the fol- 
lowing points : 

1st. Whether the facts stated in the plea to the amended bill 
by John Bacon, Alexander Lymington and Thomas Robins, de- 
prive the court of jurisdiction of the case, and whether the plea 
to the plaintiffs bill is sufficient and ought to be allowed. 

2d. Whether the facts stated in the plea to the amended bill 
filed by the defendants, James Robertson, Richard H. Bayard, 
James S. Newbold, Herman Cope and Thomas §. Taylor, de- 
prive the court of jurisdiction of the case, and whether the said 
plea is a sufficient plea to the plaintiffs bill, and ought to be al- 
lowed. 

There is no principle better settled than that where two or 
more tribunals have concurrent jurisdiction over the same sub- 
ject matter and the parties, a suit commenced in any one of 
them may be pleaded in abatement to an action for the same 
cause in any other; and the question we are now to consider 
is, whether the procedure in the court of Common Pleas above 
stated, under the special acts of Pennsylvania, abates the suit 
of the plaintiff. ' 

Can the proceeding stated in the plea, be considered a suit ? 
The revised act of Pennsylvania of the 14th of June 1836, en- 
titled “‘ an act relating to the assignees for the benefit of credi- 
tors and other trustees,” requires, in the first six sections, the 
assignment to be recorded in thirty days, and the assignment 
being voluntary,” the assignees shall file an inventory or sched- 
ule of the estate or effects so assigned, which shall be sworn to: 
on which it is made the duty of the court to appoint appraisers 
who shall return an inventory and appraisement, on the return 
of which the assignees are required to give bond “ to the com- 
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monwealth that they will in all things comply with the provi- 
sions of the act of assembly, and shall faithfully execute the 
trusts confided to them,” &c. The defendants aver that having 
in part executed the trust so as above committed to them, they 
did on the 1st of January 18483, file in the office of the Prothon- 
otary of the court of common pleas aforesaid, an account duly 
verified of their receipts and disbursements,’ &c., and several 
other and similar returns are averred to have been made. 

By the 7th section of the act, the court are authorized on the 
application of any person interested, to issue a citation to any 
assignee or trustee for the benefit of creditors, whether appoint- 
ed by a voluntary assignment or in pursuance of the laws rela- 
ting to insolvent debtors, &c., requiring him to appear and ex- 
hibit under oath or affirmation, the accounts of the trust in said 
court,’ &c. The 9th sec. authorizes the court to give notice by 
publication, when the accounts will be acted on, that objections 
to them may be made, and by the 11th sec. the court of com- 
mon pleas, where a trustee has neglected or refused when re- 
quired by law to file a true and complete inventory, or to give 
bond with surety when so required by law, or to file the accounts 
of his trust, “it shall be lawful for the court to issue a citation 
&e., to shew cause why he should not be dismissed.” 

Now it does not appear from the plea that the assignees ever 
filed the inventory of the assets in their hands with the Pro- 
thonotary of the court as required by the Ist section, and it 
would seem that not only the inventory must be filed where the 
assignment is voluntary, to give jurisdiction to the court, but 
also that it must be sworn to, an appraisement of the property 
made and returned and bond given by the assignees. This isa 
proceeding under a statute, and to bring the case within the 
statute every material requirement of the act must be complied 
with, and if the above requisites have not been observed, it is 
not perceived how the court could take jurisdiction of the case. 

In the plea it is stated that accounts have been filed by the 
assignees at different times, and money distributed among the 
creditors? The court has no evidence of the extent and value 
of the trust and no bond on the assignees faithfully to account. 
If these important steps have been taken they should have been 
stated in the plea, as it must show, to be effectual, that the court 
had jurisdiction of the whole matter. The plea is defective in 
not setting out the above requirements. 

But if the plea had been perfect in this respect, it would not 
follow that the complainant could not invoke the jurisdiction of 
the Circuit Court. He being a non-resident, has his option to 
bring his suit in that court, unless he has submitted to or is made 
a party in some form to the special jurisdiction of the court of 
common pleas, 
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It appears from the bill that the assignees have refused to 
allow the claim of the plaintiff or any part of it. To establish 
this claim as against the assignees, the complainant has a right 
to sue in the circuit court, which was established chiefly for the 
benefit of non-residents. Not that the claim should thus be es- 
tablished, by any novel principle of law or equity, but that his 
rights might be investigated free from any supposed local pre- 
judice or unconstitutional legislation. On the most liberal con- 
struction favorable to the exercise of the special jurisdiction 
the rights of the plaintiff in this respect, could not against his 
consent be drawn into it. 

It is difficult to define the character of this procedure under 
the Pennsylvania law. There being no court of chancery in 
that State statutory provision was made for the execution of 
trusts. The statutes adopt some of the principles of chancery, 
but do not invest the court with the powers of a court of equity, 
which are necessarily exercised in administering trusts. 

It is not strictly a proceeding in rem. The proceeding is 
intended to adjust the rights of debtor and creditors of the bank, 
beyond the jurisdiction of the State of Pennsylvania. Citizens 
residing perhaps in a majority of the States of the Union are 
debtors or creditors of the bank. It is difficult to perceive by 
what mode of procedure the State of Pennsylvania can obtain 
and exercise an exclusive jurisdiction over the rights of persons 
thus situated. From the plea it does not appear that any no- 
tices have been given or citations issued, as authorized by the 
statute. Nothing more seems to have been done by the assignees 
than to file their accounts, have them referred to auditors, and 
finally sanctioned by the court. Whether this procedure is ey- 
idence of a faithful discharge of the trust so far as the accounts 
nave been so adjusted, it is not necessary to enquire. We sup- 
pose that it could not be contended that fraud or collusion might 
not be shewn to avoid the proceeding before any tribunal hay- 
ing jurisdiction. 

No suit seems to be pending in the common pleas. The ae- 
tion of the assignees appears to be voluntary for their own jus- 
tification, and not in obedience to the order of the court. By 
the statute any person interested may on application to the 
court obtain a citation to the assignees to appear and answer. 
But this is nothing more than the ordinary exercise of a chan- 
eery power to compel them to account, and it is only an exer- 
cise of jurisdiction over them from the time the bill is filed and 
a@ notice served, or the application for a citation is made on due 
notice. If no such proceeding is had, the assignees, it would 
appear, file their accounts or omit to do so at their pleasure. 

This is not in the nature of a bankrupt or insolvent proce- 
dure. Neither the person nor the property of the assignor is 
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entitled to exemption under the statute, from the claims of cred- 
itors; but in such a proceeding, notice to creditors is required 
by law. 

Under the laws of Pennsylvania a debtor may assign his 
property for the benefit of his creditors, giving a preference to 
some of them over others. This may be done by the common 
law. The assignment made by the late Bank of the U. States, 
specifies different classes of creditors, but none are excluded 
from the benefits of the assignment. 

The assignees admit in their plea that they have vested a large 
amount of assets to await the determination of certain suits still 
pending. Suppose they have reduced to possession the whole 
amount of the assets of the bank, and held them ready for dis- 
tribution. Could it be doubted that the complainant would 
have a right to file his bill in the circuit court, not only to es- 
tablish his claim against them, but also for a proportionate share 
of the assets. The circuit court could not enjoin the court of 
common pleas, nor revise the proceedings as on a writ of error, 
but it could act on the assignees and enforce the rights of the 
plaintiff against them. The debs due by the bank being ascer- 
tained, and the amount of its assets, after the payment of all 
costs, the equitable distribution would not be difficult. 

Not doubting that the complainant may file his bill in the 
circuit court for the purposes stated, against the defendants, 
we deem it unnecessary at this time, to consider questions which 
may arise in the exercise of the jurisdiction. The questions 
certified by the circuit court are both answered in the negative. 


United States District Court. 


Before the Hon. Anprew T. Jupson, Judge.—December 16, 1850. 


IN THE MATTER OF RETURN OF HABEAS CORPUS, ON THE PETITION 
OF NICHOLAS VEREMAITRE, GEO. DENHAM, and FRANCOISE 
BERNARD, Citizens of the French Republic. 


1. On Habeas Corpus the Court will merely look into the sheriff ’s return con- 
taining the warrant; and if the officer issuing it had jurisdiction of the pro- 
cess, and assumed to take proof upon the issuing of the same, which proof 
he adjudged to be sufficient, the court will not review his adjudication upon 
that question, nor undertake to say whether he erred in adjudging the proof 
sufficient. 

2. A commitment by a United States Commissioner, and a warrant of extradi- 
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tion by the Secretary of State, charging an individual with “having com- 
mitted, within the jurisdiction of France, the crime of vol qualifie crime, one 
of the crimes enumerated and provided for in the treaty of extradition be- 
tween that government and the United States,” contain a sufficient allegation 
of crime, under the treaty; the words imply the commission of an extensive 
larceny, attached to which is an infamous punishment, like confinement at 
hard labor. 

8. Where a prisoner brought up on Habeas Corpus is held under several com- 
mitments, one under State authority for an offence against the State, and the 
other under United States authority by virtue of a treaty of extradition with 
a foreign nation, the United States Court will dismiss the Habeas Corpus— 
that portion which relates to offences against the State—for want of jurisdic- 
tion, and the other portion because the commitment and warrant of extradi- 
tion comply substantially with the treaty and the act of Congress. 

4. A State Court has no jurisdiction on Habeas Corpus to discharge a soldier or 
sailor held under a United States law. 


439 


The Judge gave the following decision :— 


The original petition for this writ was filed in this court on 
the 14th day of December, 1850, was allowed on that day, and 
the trial thereof was ordered for the 16th. The writ is in the 
usual form, supported by the proper oath, and on the 16th day 
of December, 1850, William Edmonds, to whom the said writ 
was directed, as Warden of the city prison of the city and coun- 
ty of New York, made return of said writ, bringing with him 
into court the three persons now in his custody by virtue of 
three warrants of commitments, two of which are from the court 
of General Sessions in and for the city and county of N. York, 
signed by the proper clerk thereof, the first containing an order 
to imprison, keep, and hold the said Nicholas and George, 
charged with the crime of bringing into the State of N. York, 
stolen goods, knowing them to be such, a crime against the laws 
of New York; and the other warrant commanding the said 
William Edmonds to hold in custody the said Francoise Bernard 
as a witness, to give evidence in the cause therein named, the 
said Francoise having failed to give the proper bail for her ap- 
pearance as a witness; the former bearing date the 11th day 
of December, 1850, and the latter, on the 13th day of said 
December, 1850. The return further states, that the said Nich- 
olas, George and Francoise, are also in his custody and keep- 
ing, as warden as aforesaid, by virtue of another warrant grant- 
ed by J. W. Metcalf, United States Commissioner, in the fol- 
lowing words, to wit: 

“ United States of America :— 
To the Marshal of the United States for the Southern Dis- 
trict of New York, and to his Deputies, or to any of them. 

Whereas, a warrant was issued by me on the sixteenth No- 
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vember, 1850, for the apprehension of George Denham, alias 
Frederick Cole, Nicholas Veremaitre and Francoise Bernard, 
persons found within the limits of the State of New York, charg- 
ed with having committed within the jurisdiction of the repub- 
lic of France, to wit: in the city of Paris, the crime of vol qual- 
fie crime, one of the crimes enumerated and provided for in the 
treaty of extradition between that government and the United 
States; and whereas, the said persons having been brought be- 
fore me, and the evidence of their criminality having been heard 
and considered, the evidence was deemed sufficient by me to 
sustain the charge under the provisions of the said treaty. Now 
then, you are hereby commanded to keep the said George Den- 
ham alias Frederick Cole, Nicholas Veremaitre and Francoise 
Bernard, in safe custody, in the proper jail, until they shall be 
surrendered on the requisition of the proper authority to such 
person or persons as shall be authorized in the name and on the 
behalf of the said republic of France, to take charge of them for 
the purpose of returning them to the territories of the said re- 
public. Witness my hand and seal, this sixth day of December, 
1850, and of the Independence of the United States the seventy 
eighth. (Signed) 
J. W. METCALF, United States Commissioner.” 


The object of this writ is to procure the discharge of these 
prisoners. The petitioners have been fully heard in support of 
their rights, by learned counsel, and the cause having been de- 
ferred for consideration until the twenty-third day of December, 
1850, when the prisoners are again brought into court, and 
thereupon it is ruled by this court as follows :—Upon this re- 
turn, there are two important questions involved, as important 
as any which can be suggested to our minds—they regard not 
only the civil liberty of men, the code of criminal law, and trea- 
ty stipulations, but also in what manner the same shall be ad- 
ministered., The questions which arise upon the two warrants 
issuing out of the State courts are passed over; and I proceed 
directly to consider the main question which has been the sub- 
ject of discussion here. Thisis the warrant of the United States 
Commissioner, upon the inquiry which has been had before him 
on the demand of the republic of France, wherein these three 
persons were charged with the commission of a crime in France 
which, as that government claims, is a crime falling within the 
provisions of the treaty between the United States and France. 
From this warrant, it appears that a hearing was had before 
the Commissioner, and that he deemed the evidence sufficient 
to sustain to sustain the charge, and thereupon the warrant in 
question was issued. Accompanying this return of the writ, on 
the day of the trial, and during its progress, there was also laid 
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before the court, a warrant of extradition, granted by the Hon. 
Daniel Webster, Secretary of State, under his hand and seal of 
office, dated , founded on the proceedings of the 
Commissioner, directing and ordering that the said Nicholas, 
George and Francoise, be surrendered to the Consul General of 
France, as fugitives from justice. This document is made a part 
of the case, and the question now is, shall these prisoners be 
discharged, or shall the habeas corpus be dismissed, and the 
prisoners left subject to the warrants in the hands of now the 
public officers? The first treaty with France was concluded on 
the 9th day of November, 1843, and provided for the surrender 
of those who were charged with murder, comprehending the 
crimes designated in the French penal code, by the terms as- 
sassination, paricide, infanticide, and poisoning, attempt to 
commit murder, rape, forgery, arson, or embezzlement. This 
being found inadequate to cover all the crimes perpetrated in 
both governments, on the 24th day of November, 1845, an ad- 
ditional treaty was concluded, embracing other crimes, in these 
words: “the crime of robbery, defining the same to be the 
felonious and forcible taking from the person of another, of 
goods or money to any value, by violence, or putting him in 
fear ; and the crime of burglary defining the same to be, the 
breaking and entering by night into a mansion house of another, 
with intent to commit felony; and the corresponding crimes 
included under the French law, in the words vol qualifie crime, 
not being embraced in the second article of the convention of 
extradition concluded with France, in 1843.’’ The warrant of 
the Commissioner on the face of it is a prima facie compliance 
with the terms of the treaty, and from the face of the warrant 
of the Secretary of State, it also appears that the proceedings 
and findings of the Commissioner were duly returned to the of- 
fice of the Secretary of State, according to the act of Congress 
of the United States, entitled, “‘ An Act for giving effect to 
certain treaty stipulations between this and foreign govern- 
ments, for the apprehension and delivering up of certain of- 
fenders,’”’ passed on the 12th day of August, 1848. The first 
section of that act gives jurisdiction to a United States Commis- 
sioner, upon complaint made on oath, and he is to issue his war- 
rant for the apprehension of persons charged with offences under 
the provisions of a treaty; and if, on hearing the evidence, he 
shall deem the same sufficient to sustain the charge, then such 
Commissioner shall certify the same to the Secretary of State, 
and issue his warrant to commit to jail until the surrender shall 
be made by the Secretary of State. Ona minute examination 
of all the proceedings in this case, it appears, from the face of 
the papers now returned, that the provisions of the act of Con- 
gress have been strictly complied with. The first point made 
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by the learned counsel, in opposition to the legality of this pro- 
ceeding, is, that there has been no crime committed by either 
of these persons in custody, which will justify the extradition 
commanded in the warrant of the Secretary of State, and it is 
insisted that the terms “vol qualifie crime” are descriptive of 
no specific crime whatever, and therefore the counsel insist 
upon the right of going behind the present finding and warrant 
of the Commissioner, to show, by testimony, that no such 
crime has been committed as falls within the treaty. The writ 
of habeas corpus has been long in use as a writ of right. Itis 
a judicial writ, confided to the legal discretion of the courts, to 
whom its jurisdiction has been imparted. The great principles 
by which the courts are governed, in the proceedings on this 
writ, are as well settled, and perhaps better settled, than those 
applicable to any other department of the law. Among these 
principles, we find the legality or illegality of the imprisonment 
is to be determined by the return, or in other words, on the 
face of the papers of the case. The argument in support of 
this writ would apply with great force to an appeal, but there 
is a difference, well settled, between an appeal and this writ.— 
In one case the facts are re-examined, but in the other the law 
is applied to the facts already found. In determining this case, 
we are to consider, first, whether the Commissioner had juris- 
diction of the subject matter. The law of Congress, before re- 
ferred to, confers this jurisdiction in express terms. He is to 
hear the evidence, and if he deems it sufficient to sustain the 
charge, the warrant issues. No language can be more explicit, 
and, from the purport of that language, the jurisdiction is not 
only given, but it is exclusive. Then the next inquiry is, how 
can this court go behind the finding of any tribunal having ex- 
clusive jurisdiction, for the purpose of reviewing the facts? This 
question has been so well and so long settled, that there is no 
room for doubt. 7 Wheaton 38, exparte Kenedy. In that 
case the Supreme Court said: “This court can do nothing, 
where a person is in execution by the judgment of a court hay- 
ing a competent jurisdiction ; this court is not a court of ap- 
peal.” 1 Dal. 155, Gregory vs. Story—‘‘ When, on the face 
of the return it appears that the justice exceeded his jurisdic- 
tion, then a habeas corpus lies.” 1 Ashmead 10; Rush, J., 
said: “‘ On habeas corpus, it is not competent for one court to 
inquire into the regularity of the proceedings of another ;” 3 
McLane 89, Johns. vs. the U. States: “ On a habeas corpus the 
court cannot look behind the sentence of the court where it has 
jurisdiction.” In Jacob’s Law Dictionary, title Habeas Corpus, 
we find the following laid down, in early times, as the criterion : 
‘“‘ This it is which induces the absolute necessity of expressing, 
upon every commitment, the reason for which it is made, that 
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the court upon habeas corpus may examine into its validity.” — 
3 Barb. 37, Wiles vs. Brown: ‘‘ Where a Supreme Court Com- 
missioner has become possessed of jurisdiction of the subject 
matter and of the parties, the law clothes him with judicial 
powers, and in analogy to other proceedings, his decisions can- 
not be impeached in a collateral way.’’ 1 Barber 140, in the 
matter of Prime and others: upon a writ of habeas corpus, the 
court cannot look beyond the colorable authority of the judge 
who issued the warrant. The court will merely look into the 
sheriff's return containing the warrant; and if the court finds 
that the officer had jurisdiction of the process, and assumed to 
take proof upon the issuing of the same, which proof he adjudg- 
ed to be sufficient, it will not review his adjudication upon that 
question, nor undertake to say whether he erred in adjudging 
the proof sufficient. If the court thinks that the warrant is 
prima facie sufficient, that is as far as the court will go on habe- 
as corpus.’ ‘The counsel in support of this writ, have cited 4 
Cranch 75, exparte Bollman and Swartwout. On reading that 
case, it will be seen that there was a writ of habeas corpus to 
bring up the bodies, and a certiorari to bring up the record. 
It appeared there, that there was no allegation where the crime 
of treason was committed ; neither was it stated in the warrant 
before what court the trial was to be had, and on the face of 
the warrant there was no sufficient statement that the court in 
the District of Columbia had any jurisdiction of the cause.— 
These authorities are conclusive, that we cannot go behind the 
proceedings of the Commissioner’s warrant in this case; and 
these authorities will apply to all cases of courts or magistrates 
having exclusive jurisdiction of the subject matter, except where 
fraud or forgery have been practised, as in the case of the 
L’ Amistad, 14 Peters 518. These authorities are conclusive 
on this point, and yet the importance of the case will be my 
apology for giving a further illustration, by alluding to a pro- 
ceeding which has become familiar to all the States, and which 
was the foundation of all the treaties recently made for the re- 
storation of fugitives from justice. The 2d section of the 4th 
art. of the constitution of the United States, provides that, 
“A person charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another State, 
shall, on demand of the executive authority of the State from 
which he fled, be delivered up to be removed to the State hav- 
ing jurisdiction of the crime.” Then comes the act of Congress 
of 93, which provides that, when such demand is made, there 
shall be produced a copy of an indictment found, or an affidavit 
made before a magistrate charging the person with the crime, 
certified as authentic by the Governor, making the demand. On 
deeming these authentic, it shall be the duty of the Governor, 
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upon whom the demand is made, to cause the person accused 
to be arrested and delivered up. Now, suppose a person com- 
mits the crime of burglary in Rhode Island, and flees to the 
State of New York—the grand jury of Rhode Island find their 
bill of indictment, which is certified by the Governor of Rhode 
Island to be authentic, and he demands the surrender of the man 
charged with the offence, what has the Governor of New York 
todo? He is to examine the evidence of authenticity; and 
on finding the same properly certified, he has but one duty 
to perform; to arrest and surrender the prisoner. Here is an 
opportunity for the habeas corpus to review the decision of the 
Governor, upon which his warrant of arrest issued; and it is 
proposed to go behind the warrant of surrender, and inquire 
into the evidence received and considered by the Governor, with 
the addition, if you please, of other testimony, to show that no 
such crime has been committed as has been charged in the in- 
dictment. A habeas corpus, in such cause, accompanied by a 
proposition to review the cause in this manner, would strike 
every one as absurd. No such thing can be done in that case; 
all will admit that. The practice, since 1793, has been uniform, 
that, on habeas corpus, you cannot go behind the Governor’s 
warrant when he surrenders a fugitive from justice. Should 
there be any statutory provision that the trial of this judicial 
writ should take place before a jury, this would only increase 
the absurdity. ‘T'o witness a Governor’s finding and decision 
reviewed and re-examined by a jury of twelve men, would be so 
singular and ridiculous that any stranger would pronounce it a 
farce. In principle there is no difference between that case, and 
one for the same purpose under the treaty. It has been argued 
that even if we are confined to what appears on the face of the 
return, still the prisoners should be discharged, for the reason 
that, upon the face of the Commissioner’s warrant, it does not 
appear that any offence has been committed in France, called 
** vol qualifie erime’’—in short, that there is no such offence in 
France as “vol qualifie crime.” An ingenious criticism has 
been applied to the warrant of the Commissioner, and that of 
the Secretary of State, as to the meaning of the French term 
“‘ yol qualifie crime,’ used in the treaty, and what should be the 
proper interpretation of the terms as used in the treaty. This 
is a technical objection which cannot apply to proceedings on 
habeas corpus, for in such proceedings the substance is to be re- 
garded and not the mere form. It substantially appears on the 
face of these warrants, that a crime embraced within the French 
treaty, has been the subject of evidence before the Commission- 
er. And if it does in substance so appear, that is sufficient.— 
In these proceedings on habeas corpus, all that can be required 
is a substantial allegation that the offence has been committed 
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in the country from whence the demand is made. And so far 
as I am able to understand the translation of those terms of the 
treaty, they imply the commission of an extensive larceny, at- 
tached to which is an infamous pnnishment, like confinement to 
hard labor. We cannot shut our eyes against various efforts to 
legislate this writ of habeas corpus into such a machine as may 
answer some favorite purpose with the popular voice, and wher- 
ever we find such legislation, it will be seen that the utility of 
the process is much impaired. The unnatural lumber thus at- 
tached to its original and simple frame work, only serves to 
embarrass and retard its usefulness. The writ is judicial, and 
secured to citizens by the constitution. It cannot be suspended 
except in time of war, and yet it may be so tinkered, changed, 
altered, that the framers of the constitution would hardly re- 
cognize its existence. But it is to be hoped that, in Congress 
at least, the ancient writ of habeas corpus may be retained as 
an efficient and important right of the citizen, in its simple and 
long established mode of trial. Should Congress go seriously 
to work in so reforming the judicial system, as to order all the 
judicial writs known to the common law, such as writs of error, 
habeas corpus, mandamus and quo warranto, to be tried and de- 
termined by jury, the civilized world might well be astonished. 
There is no danger of any such pretended reform in that quar- 
ter. Upon that part of the Arbeas corpus which shows that 
these prisoners are held in custody on the warrant of the United 
States Commissioner, and embraced in the warrant of extradi- 
tion from the Secretary of State, it is ruled that the habeas cor- 
pus be dismissed. There is still another part of the return, 
which shows that the prisoners are held by two warrants of 
commitment from the court of General Sessions of the city and 
county of New York. Those were the first in order, but accord- 
ing to the views which are entertained by the court, it is quite 
immaterial which branch of the case is first determined. In re- 
gard to these commitments, I take this: occasion to say, that I 
do not entertain jurisdiction of this writ on their behalf. There 
is no occasion for any United States Court to express an opin- 
ion, at this day, that we can discharge any prisoner who is held 
and imprisoned under State authority, or by virtue of a war- 
rant issued by any State court. This is wholly beyond the ju- 
risdiction of the District Court of the United States. Itis a 
principle acknowledged by all well informed citizens, that the 
line of jurisdiction between national and State jurisdiction, 
should be so strongly marked, that every court shall abide by 
that line. To prevent all conflict of jurisdiction there should 
be no encroachment on either side. Situated as the States are 
in relation to the general government, the first step of encroach- 
ment or conflict should be avoided. Let this be the rule, and 
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all will be safe and harmonious. Such will be the order on this 
writ of habeas corpus. This is deemed the true course, if we 
consult original principles or decided cases. I shall leave the 
State authorities and their warrants where they are found by 
this writ, presuming that the State authorities will be quite as 
ready to remove out of the way of treaty stipulations, all ob- 
structions, as the courts of the United States themselves. The 
State courts are in no want of knowledge that a treaty is the 
highest law of the land, the constitution only excepted, and that 
the States are as much bound by treaties which exist, as Con- 

ress itself, and we are not to suppose for a moment that any 

tate will thrust obstacles in the way of their execution. In 
support of these views, I will refer to the following cases. In 
the present case it is understood that his honor, Judge Ep- 
MONDS, on this principle, has refused to entertain the habeas 
corpus brought before him, by these prisoners, and the case 
was there dismissed. The correctness of that decision is appa- 
rent. It has been argued here, on the other point in contro- 
versy, that this writ is often brought to relieve persons who be- 
long to the army or navyof the United States, but nothing was 
contained in the argument as to the proper tribunal. It may 
be assumed as correct, that in all cases where the imprisonment 
is under the authority of the United States, the court of the 
United Siates only have jurisdiction of the writ of habeas cor- 
pus: and in all cases where the imprisonment is under State 
process or authority, the State tribunals alone have jurisdiction. 
¥ Johnson, 239, Jeremiah Fergerson’s case. ‘The great prin- 
ciple settled in this case is, “‘ that a State court has no juris- 
diction of habeas corpus, to discharge a soldier of the United 
States army.”’ Kent, Chief Justice, gave the opinion of the 
court in that case, and I quote here the substance of his opin- 
ion. This is the language of that learned Judge: ‘‘ My con- 
clusion is, that it would not only be unfit for the court to inter- 
pose in this case, so long as the courts and judges of the U. 
States have ample and perfect jurisdiction over the whole sub- 
ject matter, but that it would be exercising power without any 
jurisdiction.”’ It will not diminish the weight of this authority 
when it is stated that the late Mr. Justice THompson, then a 
member of the Supreme Court of New York, concurred in the 
opinion expressed by Chief Justice KENT, and enforced his own 
opinion in language equally strong. Two such minds rarely 
occupy the same bench together, and although many years have 
passed away, still the authority remains unshaken. I rest upon 
it with entire confidence, knowing too, that no other rule can 
be adopted, without bringing the “United States authorities into 


conflict with the State authorities. I know full well, that dur- 
ing the war of 1812, there were instances where the habeas 
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corpus was brought before a State judge, to discharge an en- 
listed soldier from the army; but when we know, too, that 
these small proceedings were countenanced more from an oppo- 
sition to the war, than from principles of law, they will cease 
to influence our minds. I am constrained to say that those 
proceedings were so palpably erroneous, that they can never 
be urged as authoritative decisions. Ifthe State courts can dis- 
charge a soldier from the army, or a sailor from the navy, on 
habeas corpus, then the United States courts and United States 
judges may exercise the similar jurisdiction over the militia of 
the States, in time of peace. Here is a man subject to military 
duty in Maryland, and a fine is imposed on him for neglect of 
duty, or for contempt or disobedience of orders while on duty, 
and he is imprisoned by a warrant from his commanding officer. 
Now, I will ask, whether it would be either lawful or expedient 
that a judge of the United States should discharge that person 
on habeas corpus ? No, this could not be done; it never will be 
attempted; and yet, where is the difference between the two 
cases? There is none. Further to illustrate my position, we 
may suppose, under the tax system, in any one of the States 
on refusal to pay a tax, the person is committed on a tax war- 
rant from a State justice, can a judge of the United States dis- 
charge the individual on habeas corpus? Surely not. There 
is no jurisdiction. It is a State matter altogether. So, on the 
other hand, where the proceeding is under any law of the Uni- 
ted States, the jurisdiction belongs exclusively to the officers of 
the United States. The exercise of these powers, in the man- 
ner stated, will secure peace, while any assumption of power 
upon either side, will be the source of discord, disastrous to the 
country. The final order of the court is, that the habeas cor- 
pus be dismissed—that portion of it which embraces the return 
of the warrants from the court of Sessions—for want of juris- 
diction over the subject matter; and the other portion, em- 
bracing the warrant of the Commissioner, for the reasons al- 
ready stated, leaving the warrant of extradition, from the Se- 
cretary of State, in the hands of the Marshall, no way affected 
or impaired by this writ. 
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In the Common Pleas of Centre County, Pa. 


Debt not Exceeding Two Hundred Dollars. 


THE SCHOOL DIRECTORS OF THE BOROUGH OF BELLEFONTE cv. THE 
SCHOOL DIRECTORS OF SPRING TOWNSHIP. 


CASE STATED. 


1. In what township or borough the monies at interest belonging to minor 
children shall be taxed where there are three testamentary guardians having 
different domicils. 

. The parents of the minors resided in Bellefonte at the time of their deaths. 
One of the guardians and the executors of the father and the mother, and the 
wards themselves residing in the Borough of Bellefonte, the monies at inter- 
est are taxable there. 

8. The iron works from the operation of which the money was accumulated, 
were located in Spring Township, where two of the testamentary guardians 
resided. But this does not authorize the assessors of that township to tax 
the monies at interest. They can only assess the rea/ estate located within 
the township. 


bo 


It is hereby agreed that the above action be entered with the 
same effect as if a summon returnable the 4th Monday of No- 
vember, 1850, had been regularly issued, served personally on 
the said defendants, and duly so returned. 

September 24th, 1850. 


Samuel Linn, Attorney for School Directors of the Borough 
of Bellefonte. 

James Burnside, Attorney for Spring township. 

And now, September 24th, 1850, it is agreed by and between 
the parties to the above suit, that the following case be stated 
for the opinion of the court in the nature of a special verdict: 

Reuben B. Valentine died in the year 1841. At the time of 
his death he resided in the borough of Bellefonte. Sarah D. 
Valentine, wife of the said Reuben B. Valentine, resided with 
him at the time of his death, and continued to reside in Belle- 
fonte until the year 1843, when she also died. They left two 
children surviving them, viz: Mary Valentine and William Val- 
entine, who are still in their minority. Reuben B. Valentine 
left a will, in which among other things he directs that his said 
children shall be committed to the guardianship of George Val- 
entine, Abraham 8. Valentine and William A. Thomas. Sarah 
D. Valantitfe died intestate. The said minor children inherited 
from their said parents an ample fortune, but much the larger 
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proportion of it comes to them from the estate of their father. 
Since the death of their mother the said minor children have 
resided in the family of Geo. Valentine, in the borough of 
Bellefonte, except when they were absent at school or visiting 
their friends living at a distance. Abraham Valentine and 
Wm. A Thomas, both reside in Spring township, and have done 
so ever since the death of the said D. Valentine. Of the said 
guardians, George Valentine is the person upon whom has de- 
volved the principal part of the management of the estate of 
the said minor children ; the investing of their money and the 
care of their personsand estates. The other guardians were con- 
sulted by him however, in all business of importance. Since the 
death of the said Sarah D. Valentine, Bond Valentine has been 
the sole surviving executor of Reuben B. Valentine—he resides 
in the borough of Bellefonte, and has done so for many years 
past. John G. Lowrey was appointed administrator of Sarah 
D. Valentine—he has also for many years resided in Bellefonte. 
At the last triennial assessment, the assessor for the borough of 
Bellefonte, assessed to the said minor enildren the sum of 
$25,000, money at interest, and the assessor for the township 
of Spring also assessed the like sum to the said minor children 
as so much money at interest. Upon the basis of this assess- 
ment the school duplicate for the year 1850 was made out by 
the school directors to the District Treasurer for the Bellefonte 
School District, in which a tax of $76 20 is levied upon the 
said amount of money at interest for school purposes. The 
school directors of the township of Spring have also levied a 
tax upon the same fund, by virtue of the assessment for Spring 
township. The only question is—Upon the facts submitted, 
which of the said districts has-the right to assess and tax the 
said fund? If the court should be of opinion that the plaintiffs 
are entitled to tax the said fund, then judgment for the plain- 
tiffs for $76 20; but if not, then judgment for the defendant. 
The costs to follow the judgment, and either party reserving 
the right to sue out a writ of error therein. 

It is admitted that the iron works and farms out of which 
Reuben B. Valentine in his life time, and his children since his 
death, have accumulated all of the $25,000, except what they 
inherit from their mother, are situate in Spring township—that 
by far the larger portion of said sum comes from the estate of 
their father—that R. B. Valentine resided in S 7" township 
from 1815 to 1835, 6 or 7, the year he removed to Bellefonte. 


(Signed by the parties and their go 
The opinion of the court was delivered by Hon. Gzorce W. 
Woopwarpb, President. 
School taxes and county taxes are levied on the same objects 
of taxation, except widow's dower, sec. 5th of act of 13th June, 
VOL. X.—NO. 10.—2a. 
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1836, title ‘“‘ Education” in Purdon, and sec. 2 of act of 30th 
July, 1842, under same title. These objects of taxation are 
enumerated in the 32d sec. of the act of 29th April, 1844, en- 
titled “‘an act to reduce the State debt,” &c.; P. L. 486, et 
seq., and they include “all mortgages, money owing by sol- 
vent debtors, also all articles of agreement and account bearing 
interest owned or possessed by any person or persons whatsoever. 
By the act of 15th April, 1834, relating to county and town- 
ship rates and levies, Purdon 1087, the assessors are to take an 
account “of the names and surnames of all the taxable inhab- 
itants within their respective wards, townships and districts,” as 
well as of the taxable property. If these minor children are 
to be considered ‘ taxable inhabitants,’ their residence in the 
borough of Bellefonte made it the duty of the assessors of the 
borough to enumerate them. But I do not think they fall with- 
in the statutory idea of “ taxable inhabitants” which, from ex- 
pressions in various acts of assembly, 1 suppose include only 
persons of age. Their property, however, is taxable, and their 
names may be used to designate that, or it might be taxed in 
the names of their guardians or the executor of their father’s 
will. ‘The acting guardian and the executor, as well as the 
wards, reside in EKellefonte. The money at interest is ‘“ owned 
and possessed” in Bellefonte, according to the case stated. It 
is owned by the minors who reside there, and is possessed by 
one or the other, or both, of two “ taxable inhabitants’ who re- 
side there, to wit: the acting guardian and the executor. It is 
neither owned nor possessed in Spring township. In taking 
the required enumeration of taxable inhabitants in Spring twp. 
the assessors would not necessarily find this money, for neither 
Abraham Valentine nor Mr. Thomas owned or possessed it, but 
the assessor of the borough would find it, for there were two 
taxable inhabitants, Geo. and Bond Valentine in possession of 
the securities and evidences of the moneys at interest. My 
opinion is that the assessors of Spring township, whilst they 
were bound to return the real estate of the minors lying in that 
township for taxation, had nothing to do with their moneys at 
interest, and of course, that the school directors of the town- 
ship had no right to assess a tax inrespect to these moneys. 
The action of the assessors and the school directors of the bo- 
rough was proper, and judgment must accordingly be rendered 
for the plaintiffs for $76 20 and costs. 
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We extract from the Code of Civil Procedure, reported to the 
Assembly of New York, on the 2d January, 1850, the follow- 
ing section relative to “the duties of Attorneys and Counsel- 
lors.” And we also give in a subjoined paragraph an extract 
from the London Jurist, for the purpose of showing that the code 
of professional ethics proposed for New York, is regarded as too 
pure for our brethren on the other side of the Atlantic. When 
we speak of a rule of morals we should always keep in view the 
eternal principles of truth and justice. These are always the 
same in every walk of life. There is not one rule of morals 
for the advocate and another for the client. Neither is justified 
on any sound principle of ethics, in knowingly practising false- 
hood, or in attempting to deceive the Judge in law or fact. An 
advocate, it is true, may press into his service all the argu- 
ments in favor of a particular view of the law of a case which 
he believes to be fair. But he is not justified in any known un- 
fairness in his arguments, and if he believes the views he is pre- 
senting to the court are not sound, he is not justified in falsely 
pretending that he has confidence in them, and thus throwing 
the weight of his own reputation for integrity and professional 
knowledge into the scale where it does not belong. Such a 
course would deserve the condemnation of every honest man 
and would certainly destroy confidence in the advocate, and 
justly impair his influence and usefulness to his client. And 
such a system of morals openly practiced and justified by the 
Bench and the Bar, would justly degrade both in the estima- 
tion of all good citizens. The trial at law is not a gladiator’s 
struggle for victory. On the contrary it is designed for the 


high and holy purpose of protecting JUSTICE. 
[£d Am. Law Jour. 


§ 511. It is the duty of an attorney and counsellor :— 

1. To support the constitution and laws of the United States, 
and of this State: 

2. To maintain the respect due to the courts of justice and 
judical officers : 
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3. To counsel or maintain such actions, proceedings or de- 
fences, only, as appear to him legal and just, except the defence 
of a person charged with a public offence : 

4. To employ, for the purpose of maintaining the causes con- 
fided to him, such means only as are consistent with truth, and 
never to seek to mislead the judge by any artifice or false state- 
ment of fact or law: 

5. To maintain inviolate the confidence, and at every peril to 
himself, to preserve the secrets, of his clients : 

6. To abstain from all offensive personality, and to advance 
no fact prejudicial to the honor or reputation of a party or wit- 
ness, unless required by the justice of the cause with which he 
is charged : 

7. Not to encourage either the commencement or the con- 
tinuance of an action or proceeding, from any motive of pas- 
sion or interest : and 

8. Never to reject, for any consideration personal to himself, 
the cause of the defenceless or the oppressed. 

The provisions of this section are taken substantially from 
the the oath, prescribed to advocates by the laws of Geneva. 
That oath is as follows: 

“‘T swear before God, 

To be faithful to the Republic and the canton of Geneva ; 

Never to depart from the respect due to the tribunals and au- 
thorities ; 

Never to counsel or maintain a cause, which does not appear 
to be just or equitable, unless it be the defence of an accused 
person ; 

Never to employ knowingly, for the purpose of maintaining the 
causes confided to me, any means contrary to truth, and 
never to seek to mislead the judges by any artifice or false 
statement of fact or law ; 

To abstain from all offensive personality, and to advance no fact 
contrary to the honor or reputation of the parties, if it be 
not indispensable to the cause, with which I may be charged ; 

Not to encourage either the commencement or the continuance 
of a suit from any motive of passion or interest ; 

Not to reject, for any considerations personal to myself, the 
cause of the weak, the stranger, or the oppressed.” 

This appears to us to express so justly the general duties of 
lawyers, that we cannot do better than take almost the very 
terms of it, in prescribing their duties. 

The profession of a lawyer is essential to society. Its char- 
acter and honor are public interests. Not only is the advice of 
lawyers necessary in the more difficult transactions of private 
life, but their intervention is necessary to represent the suitor, 
and advocate his rights before the courts. In this position 
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everything is confided to their integrity. The magnitude of the 
interests placed in their hands, property, character, liberty, life, 
the responsibility which they assume, the confidence which they 
receive, all demand and presuppose the highest qualities and 
character. No dishonest or dishonorable man can retain the 
confidence of honest and honorable men. The most intimate 
connection, in reality, subsists between the character of the 
community, and the character of the bar. An unscrupulous bar 
could not exist in a highminded community; and if anywhere 
a corrupt legal profession is to be found, it is found in the midst 
of a corrupt and corrupting people. 

The judicial department is recruited from the legal profession. 
Judges must be lawyers. This circumstance alone, the mere 
fact that one of the great departments of government, co-ordi- 
nate in power, equal in dignity, and the one, upon which, es- 
pecially the safety of the citizen depends, is, by the law of its 
condition, eligible only out of the ranks of one profession, is 
enough to give ita pre-eminence. The integrity of the judiciary 
more than that of any other class of magistrates, is evidence of 
the soundness of the public mind. The character of the judges 
however, is the character of the lawyers. Made at the bar; 
their moral characters there take their complexion. To degrade 
the bar therefore, leads directly and inevitably to the degrada- 
tion of the bench. 

There are certain grave errors somewhat current respecting 
the duties of lawyers, which deserve serious consideration. We 
refer particularly to their alleged indifference to the moral aspects 
of the causes they advocate. Not that there is any thing like 
the indifference, which is supposed to exist—on the contrary, 
persons, more scrupulously exact never to take part with wrong, 
or seem to do so, cannot be found in any profession. But there 
is nevertheless an impression widely diffused, not only in the 
profession, but out of it, that a lawyer may properly advocate 
abad cause. This view of the case, we here venture briefly to 
consider. 

When a lawyer is asked for his opinion upon a purely legal 
question, his duty ends with stating the law as it is. In many 
instances, however, more than this is asked. His client seeks 
his advice respecting his future conduct. In such cases his duty 
as a moral being requires him to advise justice. His position 
as a legal adviser does not exempt him from the moral duties 
which bind other men. He has no more right than another 
friend to advise what is unjust or oppressive. Undoubtedly the 
client must judge for himself of the moral quality of his own 
actions, and if he desires no more than to know what course the 
law requires under particular circumstances, the adviser’s duty 
ends with explaining that. But in practice the client generally 
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expects and asks more. He asks advice from a friend who 
knows what his legal rights are, and who probably has more of 
his confidence than another person. In such circumstances, he 
is bound by moral and should be bound by human laws, to throw 
his influence upon the side of integrity. To assent to the bad 
scheme of an unjust client, is to become equally guilty with 
him, and the two are as much conspirators to effect a wrong, as 
if they had originally concocted a plan of iniquity with the 
view of sharing in the plunder. And when, in addition to ad- 
vice, the client wants an advocate, and asks for active co-oper- 
ation, the same laws bind him just as strongly to refrain from 
pursuing an unjust object. 

It is sometimes said, that a lawyer is not at liberty to refuse 
his services to any person, and that when once engaged he is 
at liberty to employ every means in his power for his client.— 
Indeed so eminent a person as Lord Brougham, is reported to 
have said, in a speech in the British House of Lords, that the 
advocate is bound to forget that there is any other person in 
the world besides his client, and to lose sight of every other 
consideration than of success. 

Is it possible that this can be just ? Should the advocate for- 
get that there is a society, whose welfare he is bound by the 
highest sanctions to promote; that there are other parties, 
whose rights are at stake; that there are duties to society, to 
every member of it, as well as to the one who retained him? 

The doctrine appears to us unsound in theory, and most per- 
nicious in practice. It assumes that a man has a right to what- 
ever the law can give him, that the law is so plain that it can- 
not be mistaken or perverted, and that one may rightfully avail 
himself of every defect in an adversary’s proof which the rules 
of evidence, or accident, or time, may have created; three 
propositions, every one of which is without foundation. Sup- 
pose that a client makes claim to land, in the possession and 
apparent ownership of another, whose evidence of title, howe- 
ver, has been destroyed by accident. The advocate knows from 
confidential communications, made to him as counsel, that his 
client has not a just claim to the land; but from defect of proof 
on the part of the possessor, it is easy for him to recover it.— 
If the client asks it, is he bound to assist him? Few persons 
will maintain that. But if the doctrine is a sound one, does not 
this follow? There is, as it strikes us, no middle ground. If 
the advocate is to overlook the moral aspects of the claim, he 
must recover this property for his client. Putting so extreme 
a case tests the principle, and shows it to be unsound, by show- 
ing that it leads to a consequence so revolting. 

The law, moreover, is not so clear and precise, but that it 
may be mistaken or perverted. A strong mind at the bar, and 
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a weak one on the bench, lead often to erroneous judgments. 
The argument we oppose, takes for granted the infallibility of 
judges, and the certainty of law. Who, conversant with the 
proceedings of courts, does not know that neither can be count- 
ed on? Before ordinary tribunals, more depends on the adyo- 
cate than is generally imagined. 

Is it lawful to use the power of reason and eloquence, to sus- 
tain a bad cause, to support the guilty, or what is more revolt- 
ing, to persecute innocence ? May the faculties be abused, and 
learning perverted, to make false reasons seem true, to cover up 
weak points, to give undue prominence to some facts, to con- 
ceal others, to magnify one’s own cause, to vilify an adversa- 
ry’s? To hold this proceeds upon the fallacy that truth and 
right cannot be misrepresented or concealed. Who does not 
know the contrary? 

If it be said, that it is the duty of an advocate to go no far- 
ther than to present the cause of his client truly, leaving the 
results to the courts and juries, it may be answered, that truth 
is absolute, not relative. ‘To present a case truly requires the 
whole truth on both sides, as well that which makes against, as 
that which makes for, aclient. If he present the favorable cir- 
cumstances, and suppress the unfavorable, does he present the 
case truly? Does he not rather impose a false impression on 
those who have to judge? 

We by no means assert, that an advocate may not take upon 
himself the defence of a man whom he believes to be guilty.— 
He may. The section we propose permits him to do so. If he 
have derived his belief from the confession of the accused, he 
should pause in assuming his defence. The law gives to every 
man charged with crime, the benefit of the rule that his inno- 
cence is to be presumed by his judges, until the prosecution 
have established his guilt, by proof beyond a reasonable doubt. 
Of this rule the advocate is the intermediate minister. Not- 
withstanding his own conjectures, surmises, or even belief as to 
the guilt of his client; he may not become his judge, but is 
justified if not bound to enforce its application to the inclusive- 
ness of the evidence of guilt. He may do this the more readily 
because even the jury themselves are bound to secure to the ac- 
cused the benefit of its application. He may also undertake to 
show the circumstances of his case; to present the palliating 
circumstances of temptation, or of provocation, or anything else, 
that may affect the moral quality of the action, or determine 
the degree of punishment. He may also in civil cases present 
defences recognised and provided by law, although he may him- 
self disapprove of the principle and policy of the law. 

But here the advocate should stop. The law and all its ma- 
chinery are means, not ends; the purpose of their creation is 
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justice; and he, who, in his zeal for the means, forgets the 
ends, betrays not only an unsound heart, but an unsound un- 
derstanding. 

§ 512. An attorney and counsellor who is guilty of deceit or 
collusion or consents thereto, with intent to deceive a court or 
judge, or a party to an action or judicial proceeding, is punish- 
able for a misdemeanor, and shall also forfeit to the party in- 
jured, treble damages, recoverable in a civil action. 


The London ‘ Jurist,” referring to the Civil Code of Pro- 
cedure of this State, as reported entire, after citing section 511 
of the proposed code, prescribing the duties of attorneys and 
counsellors, proceeds as follows : 


‘‘ Substantially this is the code of the English Bar. There 
is, however, one passage in it which is not quite intelligible, viz: 
that which lays down that it is the duty of a counsellor never 
to seek to mislead the judge by any false statement of law. If 
it be meant by this, that the advocate is not to contend for a 
view of the law which he does not personally entertain, that is 
certainly not the code of the English Bar, nor do we under- 
stand it ever to have been the code of any civilized Bar. For 
the duty of counsel is not to declare the law, but to show all the 
reasons that occur to him where there is any doubt to prove the 
law to be as his client has viewed it. It is for the judge to say 
on hearing both sides, what the law is,—a point on which the 
advocate may have an opinion, but on which no one canbe said 
to have knowledge, until it has been decided by the judge. If 
it be meant that a counsellor ought not to state as law that 
which is clearly not so, as if it be meant that a counsellor ought 
not to assert that a conveyance to A. without words of inherit- 
ance vests in him a fee, or some such palpable untruism as that, 
all must agree to such a proposition, but it would be scarcely 
worth while to record in a code of rules for counsellors, that 
they must not make absolute fools of themselves by talking non- 
sense, or to assume that any government will appoint judges so 
very ignorant of law as to be open to be misled by a gross and 
palpable mistatement of the law. If it be meant that a coun- 
sellor ought not to misquote a decision, or the like, that we ap- 
prehend would not be making a false statement of law, but of 
fact, and of course it would be wrong. But if it be meant that 
he ought not to argue to show that the legal result of a deci- 
sion is not what it is generally taken to be, or what he person- 
ally understands it to be, or the reverse, or something different, 
to that we cannot accede, for that would assume that the com- 
mon understanding must be right, and would carry much further 
than would be wise or beneficial the argument a communi opin- 
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tone jurisprudentum. In any view of the passage to which we 
refer, it seems to us to state either a perfectly useless rule, or 
an improper one, and if we were called upon to lay down a code 
of rules for the Bar of any civilized community, we would strike 
it out.” 
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In Equity. 
JOHN MARTIN and JOHN STROHM v. ADAM BEAR. 


. The conceit that courts of original jurisdiction have no right to give their 
opinion on constitutional questions, when necessary to the determination of 
a cause, belongs to a sickly brood of judicial fancies which are destined to a 
brief existence. 


. All the judicial tribunals are bound to administer justice according to law, 


and the constitution is not only part of the law, but it is the paramount law 
every judge is bound by his oath of office to support. 


. Where a will gives the clear yearly rents and incomes of real estate to the 


testator’s wife and children during their joint lives and the life of the sur- 
vivor of them, and directs it to be leased out for that period, and within a 
year after the death of the survivor of the parties entitled to the clear in- 
comes as aforesaid, directs the estate to be sold and the money distribu- 
ted to certain grand-children and great-grand-children in equal shares; long 
practice has sustained the exercise by the Legislature of a power to convert 
the real estate into money before the time prescribed by the testator; but that 
body has no power to divest the rights of the parties ormisapply the money. 
. There is a difference between the power to convert the estate into money 
and the power to direct the application of the proceeds. The latter is the 
exercise of judicial power which belongs not to the Legislature, but must be 
exercised by the courts according to the rights of the parties under the will, 
irrespective of any act of assembly passed after the rights vested in the leg- 


atees. 
A Legislative direction to apply the proceeds to the payment of debts ‘on 


the premises” does not justify the application of the funds arising from such 
sale to claims of the trustee for improper advances to those entitled only to 
the incomes for life. 


. A Legislative authority in such case to erect a barn on the remainder of the 


premises, will not authorize the application of any part of the proceeds of 
sale to such purpose, against the will of the persons entitled in remainder, 
unless such an application were justified by the law existing at the time the 
rights of the legatees vested under the will, irrespective of such act of as- 
sembly. 


This is a bill praying for an injunction to restrain the re- 
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spondent from selling a tract of land therein described, contra- 
ry to the terms of the will of John Meixel, deceased, who died 
seised of the land, and of whose will the respondent is the sur- 
viving executor. The will orders and directs the executors to 
sell the land in question, “ within one year or as soon as con- 
veniently could be done after the death of the survivor of the 
testator’s wife and children.’ Until the sale thus authorized 
is made, the land is to be “left upon such leases as will pre- 
vent it from being exhausted and ruined ;” the one-third part 
of the clear yearly rents, incomes and profits, after taxes and 
reasonable repairs and charges are first deducted, to be paid to 
the testator’s widow annually during her natural life time, and 
the remaining two-thirds of the clear yearly rents, incomes and 
profits, to be applied towards the maintenance and support of 
his children, in equal shares and parts, annually during their 
joint lives,” and entirely towards the support of the survivor of 
them. Upon the sale of the estate, after the death of the tes- 
tator’s widow and children, the proceeds are directed to be 
equally divided amongst the children of his sons, Jacob and 
John, and daughter Polly, and the children of his grandson, 
Conrad Breneiser, &c., Ke. The testator’s widow died in 1831, 
but several of the children still survive; so that the period de- 
signated in the will for the sale of the estate has not arrived. 
John Strohm, one of the petitioners, is one of the children of 
the testator’s daughter Polly, and John Martin, the other pe- 
titioner, is married to Catharine, one of the children of the tes- 
tator’s son, Jacob. 

The bill sets forth sundry matters not necessary to be no- 
ticed at present. The chief ground of complaint is that the 
respondent has mismanaged the trust ; and for the purpose of 
depriving the parties entitled of their rights procured the pas- 
sage of the act of 27th February, 1849, and that, by virtue of 
the said act, he is about to sell the real estate of the testator, 
and to appropriate the proceeds contrary to the directions of 
the will, and in violation of the rights of the petitioners and 
others ; and that inasmuch as the act purports to authorize an 
application of the proceeds of sale to purposes not authorized 
by the will, we are asked to declare it unconstitutional, and to 
restrain the respondent from carrying it into effect. 

The act complained of provides that the respondent is ‘ au- 
thorized to sell, at public sale, at such time or times, and upon 
such terms as he deems most advantageous for the estate of 
said deceased, &c., a part or parts of the land, and in such par- 
cels as he may deem best, “for the purpose of paying the debts 
on the premises, and to raise a sufficient sum of money to erect 
a suitable and convenient barn on and for the residue of said 
real estate ; which barn he is hereby authorized to erect.” 
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In considering the constitutionality of this act, we are met 
at the threshhold of the case with the suggestion that courts of 
original jurisdiction ought not to investigate constitutional jues- 
tions,—but should, without scruple, execute every act of the 
Legislature, however unjust and unconstitutional, and thus leave 
the injured party to seek his remedy, as best he may, by an ap- 
plication to the Supreme Court. There are so many proceed- 
ings in our courts which the Legislature has not thought proper 
to place under the control of the Supreme Court, that the re- 
sult of this course of judicial action would be in many cases a 
violation of acknowledged constitutional right, without any 
remedy whatever, and in all cases a vexatious delay of that jus- 
tice which courts are enjoined to administer, “ without denial 
or delay.’’ The argument derived from the fear that the courts 
of the different districts might entertain different views, and 
thus establish different rules in some parts of the State from 
those which prevail in others, proves too much ; for, if there be 
any thing in it, it goes to show that the lower courts should do 
nothing until they receive an oracular response, in the nature 
of a procedendo, from the court above. It is easy to perceive 
that so long as the Supreme Court evinces a proper degree of 
stability in adhering to established law, the same degree of 
uniformity will prevail throughout the commonwealth in the so- 
lution of constitutional questions as in the determination of 
other questions of law. The truth is that the rule is directly 
the the reverse of that suggested. The courts of original juris- 
diction should regularly dispose of all questions which arise be- 
fore them; and the Court of Review, in its appellate jurisdic- 
tion, should not interpose until the decision has been pronoun- 
ced by the court below. The conceit which inverts this order 
of proceeding belongs to a sickly brood of judicial fancies which 
are destined to be short lived. Their weakness would ensure 
contempt, but for the influence of those who give them counte- 
nance. Their folly would be amusing, but for their mischiev- 
ous tendency, and their constitutional infirmity would excite 
commisseration but for the criminal abandonment of official 
duty to which they tend. 

But it is not necessary, at this enlightened period in the his- 
tory of constitutional liberty, to adduce arguments to prove, 
what all well regulated minds concede, that all the judicial tri- 
bunals are bound to administer justice according to law—that 
the constitution is not only part of the law, but the paramount 
law—that an act of assembly which contravenes its provisions 
is no law—and that a judge whose oath of office binds him to 
support the constitution cannot knowingly violate its provisions 
even at the bidding of the Legislature power, without degrad- 
ing the judicial character, and straining his conscience with the 
hues of official perjury. 
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We proceed then to consider the constitutionality of the act 
in question. It consists of two parts :—I1st. The power to sell. 
-2d. The appropriation of the proceeds of sale. 

With regard to the power to sell, it must be remembered that 
the respondent, by the terms of the will, and by virtue of the 
statute laws in existence at its date, is clothed with the legal 
estate in the land, and also with the power to sell, and that the 
recent act of assembly gives him no new power in this respect. 
It merely authorizes the exercise of the power at an earlier pe- 
riod of time than that prescribed by the testator. It must also 
be remembered that the petitioners have no estate whatever in 
the land, as land, but have only a right to the proceeds, to be 
distributed upon the contingency named in the will. It is man- 
ifest also, from the terms of the act in question, that the Leg- 
islature was induced to believe that there were debts legally or 
equitably chargeable “on the premises ;’’ for one of the pur- 
poses of sale as stated in the act, is the payment of “ the debts 
on the premises.”” Noman has a right, under the constitution, 
to withhold property from the payment of debts with which it 
is legally or equitably chargeable; and an act of assembly 
which merely prescribes a mode of sale for the payment of debts 
violates no constitutional right. It has respect to the remedy 
and not to the rights of the parties. And where the act mere- 
ly authorizes a trustee, who is already clothed with the whole 
legal estate in the premises, with his own assent and approba- 
tion, to make the sale, the parties, whose rights of enjoyment 
do not arise until the conversion of the estate into money, can 
have no valid ground of complaint. The Legislature has fre- 
quently, and from the earliest period, exercised this authority; 
and their acts have constantly been sustained by the courts, 
whenever the power claimed was merely the conversion of the 
estate into money, and not the divesting of rights. In a late 
case 00 acts of this description were shown to the court, and 
it has been stated that more than 10,000 titles depend upon 
the validity of such statutes. Norris vy. Clymer, 2 Barr 285. An 
act of assembly granting the power to sell for the payment of 
debts, or granting to a trustee the power to sell for the purpose 
of distribution to the parties entitled, divests no right, but mere- 
ly prescribes a remedy by which the right may be more fully 
enjoyed. We subscribe most cordially to the remark of the 
Chief Justice “that it would be fraught with incalculable mis- 
chief to let a doubt rest upon the power of the Legislature” in 
this respect, and to this extent. 2 Barr 285. 

The power to sell, in the case before us, is constitutional, and 
the title of the purchaser will undoubtedly be valid. But the 
application of the proceeds must stand upon other foundation 
than the act of assembly. If the executor have misapplied the 
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rents and profits of the estate, instead of applying them as di- 
rected by the will, and claims to sell the estate for the purpose 
of indemnifying him for advances which he was not authorized 
to make, the act of assembly can furnish him with no justifica- 
tion for such a violation of his trust. It is evident that the 
Legislature intended no wrong to any one, and designed to di- 
vest no rights. They would not do so if they could—they could 
not if they would. The accounts of this respondent are now 
before the the Orphan’s Court for examination. That is the 
proper forum for their adjustment. In that court an ample 
remedy exists for every evil which may have relation to the ap- 
plication of the proceeds of the proposed sale. And, without 
designing to decide upon this part of the case at present, it would 
be well for the respondent to have a care how he aplies the pro- 
ceeds of the sale to purposes not authorized by the will, or re- 
quired by fair implication fromthe nature and duties of the 
trust. If the erection of a barn should be shown to be such an 
expenditure as the duties of his trust required, he may be safe. 
If it prove, upon examination, to be an act not required, in or- 
der to the proper execution of those duties, but an expenditure 
which divests the rights of one party for the benefit of another, 
without compensation to the party injured, we do not perceive 
how the act of assembly can confer any such authority. The 
Legislature cannot, in a matter where the public rights are not 
involved, take one man’s property and give it to another. 

From these views it results that the rights of the petitioners 
stand in no need of the writ of injunction for their protection— 
that they have an appropriate remedy in the Orphans’ Court, 
in proceedings now pending before that court—and that the 
action of this court, in the manner proposed, before the proper 
investigation is had of the accounts of the respondent, is deem- 
ed premature and improper. 

The injunction is therefore denied, and the bill for that pur- 
pose is dismissed. 


ELLIS LEWIS. 
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1. Accident arising from the breaking of dams in canals, are such inevitable 
accidents as furnish an excuse to common carriers for the loss of goods. 

If the loss arises from an extraordinary flood and the consequent breaking 
of a canal dam, and this was the sole cause of the loss, and if, in the difficul- 
ties caused thereby, there was no want of diligence and skill on the part of 
crew, the carrier is excused. 

. Horses are part of the equipment of acanal boat, and if one of them be lamed, 
and by reason thereof the carrier is disabled to escape from a danger into 
which he has fallen, he is not excused. 

But where the lameness of the horse caused a loss of time Ly the way, and 
thus the boat was brought to a particular point where it was destroyed by an 
extraordinary flood, the law does not make the delay an element in testing 
the inevitableness of the accident. 

Carriers are answerable for the ordinary and proximate consequence of 
their faults, and not for those which are remote and extraordinary. 

For delay, the damages are measured according to time lost, and not by a 
subsequent event, having an extraordinary and unforseen connection with 
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that delay. 

7. In circumstances of danger, the law requires of the carrier ordinary care, 
skill and foresight in attempting to escape. In great danger, great care is 
the ordinary care of prudent men. 


~ 


This was an action of assumpsit on a bill of lading for dam- 
age done to goods delivered by the plaintiff to the defendant, 
to be carried by the Pennsylvania canal. The bill of lading 
was dated October 1, 1847. After the goods were started on 
the way, and when they were on the Juniata portion of the ca- 
nal, October 7, there came a great storm of rain which lasted 
near two days, and caused an unprecedented rise in the waters 
of the Juniata. When the defendant’s boat arrived at Piper’s 
dam, it was considered unsafe to attempt to cross. The crew 
therefore lay up on the level below the dam, and fastened their 
boat to a canal bridge immediately below the dam. The water 
continued rising until about midnight, when Piper’s dam gave 
way, and shortly afterwards the bridge to which the boat was 
fastened, was carried off, and the boat with it. Some of the 
goods were recovered, but in a damaged condition. 

It appeared by the evidence that the defendant’s boat had 
two horses, and that one of them was lame when they started, 
and that by reason of this the defendant’s boat had lost eight 
or ten hours time, and that had it not been for this the boat 
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would have arrived at Piper’s dam early enough to be able to 
cross it, and then the accident would have been avoided. 

Mr. H. W. Williams, and Mr. Shinn, for the plaintiff. 

Mr. Shaler, and Mr. Stanton, for the defendant. 

The opinion of the Court was delivered by 

Lowrirz, J.—The defendants are common carriers, and as 
such held to a very strict accountability, and it is right that 
they should be. They are bound for the safe delivery of the 
goods absolutely, unless prevented by inevitable accident. It 
is the duty of carriers by water to have a vessel, fit for stand- 
ing the difficulties of the navigation, equipped with all the usual] 
and necessary tackle and furniture, and having a competent and 
sufficient crew. A failure of duty herein will make them liable 
even for the inevitable accidents, unless they show that such 
failure had no effect in producing the loss. 

A storm or flood, the breaking of dams, locks and embank- 
ments on canals, may be such inevitable accidents as will excuse 
the carriers. If the loss in the present instance arose from an 
extraordinary flood and the consequent breaking of a canal 
dam, and this was the sole cause of the loss, and if, in the dif- 
ficulties in which they were were placed, there was no want of 
diligence and skill on the part of the crew, the carrier is ex- 
cused, 

That this was an extraordinary flood, and that it caused the 
breaking of the dam, is admitted. The next thing to be ascer- 
tained is, whether or not this was the sole cause of the loss. On 
this part of the case the plaintiff insists that the negligence of 
the defendant in having a lame horse in his team, whereby the 
boat was so detained as to fall into the danger, and whereby the 
movements of the crew were embarrassed after they fell into 
the danger, was one of the causes of the accident. 

Treating this lame horse as a part of the boat’s equipment, 
you will have to consider the defect, first, as it effected the safe- 
ty of the boat in the midst of the danger, and secondly, as it 
occasioned a delay that brought her into danger. 

First. This extraordinary flood will not excuse the carrier, if 
at the time it came on, his boat was defective, or defectively 
equipped, and this contributed to the loss. If, for instance, 
with a sound and full team the carrier could, with ordinary dil- 
igence and foresight, have escaped from the danger after it was 
discovered, then the extraordinary character of the flood fur- 
nishes him no excuse. 

Secondly. Supposing that the lameness of the horse caused 
the delay by which the boat was brought into a position, which 
by the concurrence of an extraordinary flood, became fatal ; 
what effect has this upon the excuse offered by the carrier? 

In this question it is assumed that the proximate cause of 
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the disaster was the flood, and that the fault of the carrier in 
having a lame horse was a remote cause—that the immediate 
cause of the loss has the character of an inevitable accident; 
but that this cause could not have operated so as to effect the 
defendant had it not been for the remote fault of starting on 
his voyage with insufficient horse power. The question then is, 
does the law transfer this fault so as to make the delay conse- 
quent upon it an element in testing the inevitableness of the 
disaster at Piper’s dam? If it does, the defendant is without 
excuse. 

In any other than a carrier case, this question would be at 
once decided in the negative for the general rule is, that a man 
is answerable for the consequences of a fault, only so far as the 
same are natural and proximate, and, on this account, may be 
foreseen by ordinary foresight ; and not for those which arise 
from a conjuncture of his fault with other circumstances that 
are extraordinary in their character. 

Thus, if a blacksmith pricks a horse by careless shoeing, or- 
dinary foresight might anticipate lameness and some days or 
weeks of unfitness for use. But it could not anticipate that by 
reason of that lameness the horse would be delayed in passing 
through a forest until a tree fell and killed him, or broke his 
owner's back, and this would be no proper measure of the 
blacksmith’s liability. 

There are often very small faults which are the occasion of 
the most serious and distressing consequences. Thus, a mo- 
mentary act of carelessness set fire to a little straw, and that 
set fire toa house. By an extraordinary occurrence of very 
dry weather and high winds with his faults, one-third of our 
city was destroyed. Would it be right that this small act of 
carelessness should be charged with the whole value of the 
property consumed ? 

On the other hand these very small acts are often the cause 
of incalculable blessings. Suppose some one had happened to 
have a bucket of water in his hand, and had extinguished that 
burning straw. By that act he would saved millions of dollars 
worth of property. Would the amount saved have been the 
measure of his reward? Not at all. There are thousands of 
good and generous acts that can receive no pecuniary reward ; 
and there are thousands of acts of the most beneficial conse- 
quence that deserve very little reward; because in themselves 
and in their purpose they have very little merit. 

Now there is nothing in the policy of the law relating to com- 
mon carriers that calls for any different rule as to the conse- 
quential damage to be applied to them. They are answerable 
for the ordinary and proximate consequences of their negligence, 
and not for those which are remote and extraordinary. Though 
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they are held to the strictest care, as to the sufficiency of their 
ship or other vehicle, and to the custody of the goods, yet no 
greater foresight is expected of them than of other men, and 
no greater penalty is visited for its failure. The ordinary con- 
sequence which ordinary foresight may anticipate from an in- 
sufficient ship, is that all the goods may be lost ; their value is 
therefore the proper measure of the damage. But the ordina- 
ry consequence of the fault charged in this case is the loss of 
time, and the penalty is measured accordingly, even though a 
conjuncture of other extraordinary circumstances has greatly 
increased the extent of the injury. Hart vs. Allen, 2 Watts, 
114; Reed vs. Dick, 8 id. 480. 

Where a carrier is guilty of delay in transporting goods, his 
liability is to pay for the delay. This liability is not changed 
by the subsequent destruction of the goods, by reason of extra- 
ordinary circumstances within the influence of which they were 
brought by that delay. The discovery of new and remote con- 
sequences does not change the liability which attached with the 
happening of the fault. ‘The law does not make this delay an 
element in testing the inevitableness of the final disaster. 14 
Wend. 215. 

These principles allow us to proceed at once to the consider- 
ation of the actual disaster. It may, perhaps, be assumed that 
the defendant’s boat properly lay up for the night on the level 
below Piper’s dam, and we are to examine what degree of care 
was required of them there, with the storm upon them, and the 
river rising rapidly. 

The law requires of the carrier, under such circumstances, 
ordinary care, skill and foresight. This is usually defined as 
the common prudence which men of business and heads of fam- 
ilies usually exhibit in matters that are interesting to them.— 
Of course this care is increased as difficulties increase. In other 
words, in great danger, great care is the ordinary care of pru_ 
dent men. 

Did the defentant exercise ordinary care in stopping so near 
to Piper’s dam? We should guard against that ex post facto 
wisdom which some of the witnesses have so abundantly dis- 
played. After seeing how the storm had operated, the defend- 
ant’s hands were perhaps as wise as the witnesses. We are 
seeking to learn whether, by ordinary forecast, the defendant 
could have foreseen the accident and the means of avoiding it. 

Many witnesses testify that it is usual for boats to stop at 
that very spot, and to fasten to that very bridge, in time of 
high water. This is evidence of ordinary care. 

None question the safety of the boat in that position, had 
Piper’s dam not given way. This would seem to be conclusive 
evidence of proper prudence in the selection of the place to lie 
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in, unless there was a want of proper foresight as to the height 
of the flood and the strength of Piper’s dam. 

Did ordinary foresight demand an anticipation of this unpre- 
cedented flood and of the breaking of the dam? We should be 
careful to distinguish between ordinary foresight and a timid 
apprehension of approaching danger. This latter quality is 
insompatible with the cool courage and experienced forecast of 
a good boatman, and would unfit him for the practical duties of 
his calling. 

We can scarcely expect a greater foresight of the impending 
flood from boatmen on the canal, than we should from the in- 
habitants who have lived a life-time in that locality—and 
crowds of witnesses testify that it was entirely unexpected by 
the inhabitants. 

The dam was erected by the State, under the direction of 
skilful engineers. It had either withstood the flood of 1839, 
or been built under the guidance of the experience derived from 
that flood. It would seem to be a timid apprehension, or an 
extraordinary foresight, that would anticipate its destruction, 
and neither of these was demanded of the defendant. 

If, up to this point of time, you discover no want of care, 
then you will consider the circumstances immediately after the 
dam gave way. And if in any part of that eventful evening 
you discover any negligence on the part of the defendant's crew, 
other than the delay before spoken of, that contributed to the 
disaster, you will find for the plaintiff the value of his goods.— 
If otherwise, you will find for the defendant. 

Verdict for defendant. 





Notre.—We understand that this case is removed to the Supreme Court on 
exceptions to the charge, and on a question of evidence. 


The Rights of Railroad Companies. 


An important decision with regard to the right of Railroads 
to enforce their rules upon passengers, has been made in the 
Morris County N. J. Circuit Court in the case of Isaac Van Pelt, a 
conductor on the M. & E. Railroad, who was indicted for as- 
sault and battery upon Col. Nathaniel Mott, in ejecting him 
from the cars between Rockaway and Dover on the 3d of June 
last. 

The indictment was taken to the Supreme Court, and tried 
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in the Morris Circuit, where it appeared from Col. Mott’s tes- 
timony, that he took his seat in the car without first paying his 
fare, knowing that the rules imposed an extra charge of five 
cents in such cases. This he refused to pay when applied to 
by the conductor, while the cars were in motion, tendering only 
12} cents, the usual charge at the depot. The conductor de- 
clined it, and after remonstrating with him stopped the cars and 
requested him to leave, at the same time laying his hand on his 
shoulder, without violence or anger. 

The counsel for the State insisted that, as the cars had not 
gone two miles when he was put out, and as the lawful rates 
were six cents per mile, the conductor ought not have ejected 
him, (as he offered 123} cents, the fare for two miles.) The 
counsel for the defence insisted that there was no point upon 
which their client could be convicted, and urged that he should 
not be put to his defence. 

Judge OGDEN delivered his opinion, that, inasmuch as it ap- 
peared from the testimony of the prosecutor that the defendant 
had not touched his person either in an angry, rude, or revenge- 
ful manner; but on the contrary, that the laying his hand on 
the shoulder of the witness was in a gentle and friendly man- 
ner, and done, as the witness declared, for the mere purpose of 
indicating to him that the time had arrived when he was re- 
quired to leave the car; there was no evidence before the jury 
upon which defendant could be lawfully convicted of the assault 
and battery charged in the indictment. 

The court further stated that Railroad Companies might law- 
fully make all reasonable rules and regulations, not only for 
the promotion and preservation of their own interests, and the 
well ordering of their business, but also for the safety, comfort 
and convenience of the traveling public; that the rule of the 
company, by which five cents less is required to be paid when 
tickets are purchased at the offices of the company than when 
paid in the cars, is a lawful and reasonable rule; and that a 
passenger refusing, after a proper application, to comply with 
this rule may be lawfully ejected by so much force as is neces- 
sary. 

The court further held, that, if a passenger takes his seat for 
the expressed purpose of being carried from one specified town 
to another, and pays part of the fare and refuses to pay the 
residue, the company would not be bound to carry him the pre- 
cise nmber of miles the amount paid would, according to the 
legal rates of the company, account for; but that the company 
might lawfully expel him if he adhered to his refusal; that the 
question would be, as in this case, whether the proper fare for 
the journey proposed was paid, that being the issue between 
the parties: and it not appearing that the passenger desired 
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to be carried in any way, except from and to the places desig- 
nated. 
The jury, under the direction of the court, rendered a ver- 
dict of not guilty. 
For the State, J. J. Scofield, E. W. Whelpley. 
For defendant, Asa Whitehead, Theo. Little. 
[Newark Daily Adv. 


United States Circuit Court. 
November Term, 1850—WNo. 12. 
BOLLMANS & GARRISON v. J. C. PARRY & CO. 


This was an action for the recovery of damages for an in- 
fringement of the celebrated patent of James Harley, for “A 
new and useful improvement in the mode of casting chilled 
Rollers and other metalic cylinders.” It was tried at Pitts- 
burg on the 20th and 21st Nov’r. 1850, before Honorable 
R. C. Grier, Justice of the Supreme Court, and Honorable 
Tnos. Irnw1n, of the District Court of the United States. The 
plaintiff proved the making of five or six Sand Rollers, made by 
letting the metal into the mould by a single gate or gutter, at 
a tangent to the circumference of the neck of the mould. He 
also proved the manufacture of about 136,000 Ibs. of rollers 
made upon the plan of the patent of John C. Parry, one of the 
defendants. This patent describes a mode of giving a rotary 
motion to the iron after it reaches the neck of the mould, by 
means of a paddle at the end of a perpendicular rod of wrought 
iron, passing up through the chill and the mould of the upper 
neck and coupling, and having four iron fans or flanges, (like 
the gudgeon of a water wheel,) on the lower end, inserted 
through the whole casting, until the fans reach nearly to the 
lower end of the lower neck, and projecting out of the upper 
coupling or mould. The rod is turned on its own centre by 
means of geared bevelled wheels, by a crank. 

The questions chiefly urged by Mr. Dunlop, the defendant’s 
advocate, were, that as to the sand roll, there was no proof of 
the use or sale of them by defendants, and that they had been 
run bya tangentical gate, without the knowledge, and against 
the orders of the defendant, and that a single gate, although 
tangentical to the circumference of the mould, was not an in- 
fringement of Harley’s patent. Also, that the casting of chilled 
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Rollers upon the plan of Mr. Parry, as above described, is no 
infringement of Harley’s patent, as it does not profess to pro- 
duce a rotary motion of the metal, by means of its own gravity, 
in passing through tubes or gutters tangentical to the circum- 
ference, but by mechanical means and direct force ; by the use 
of a rod and paddle after the metal enters the mould, at a per- 
pendicular to the diameter of its neck. 

When the jury came in to deliver the verdict, the plaintiffs 
took a non-suit. The court, through Judge Grier, having de- 
clared its opinion (which the Judge said he felt bound to do in 
a clear case, although the question was entirely for the jury,) 
that casting ‘rollers under the patent of John Parry, was no in- 
fringement of the mode of casting by Mr. Harley. 

James Dunlop, Esq., conducted the case on the part of the 
defendants, with marked tact and ability. 


Henry L. Bollmans et al., ] 
vs. No. 10, of Nov’r. Term, 
John C. Parry, Harrison Parry and ({ 1850. 
Cornelius McGinnis. | 


Jury sworn. 

We, the Jury sworn in the above case, certify that 
we were ready to enter a verdict at the bar for the defendants, 
when the plaintiffs took a non-suit. 

J. C. Rankin, E. D. Houseman, G. W. Clark, Robert Hen- 
derson, Leonare Shryock, M. Borland. 

The jury had unanimously resolved to bring in a verdict for 
the defendants, but separated before all had signed the above 


paper. 


[ Pitts. Com. Jour., Nov. 28, 1850. 
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The Legal Profession in the United States. 


Our adoption of the system of English jurisprudence, so fas as 
it is adapted to our own local circumstances, as part of the law 
of the land, has caused the general course of education required 
for the American lawyer to be similar to that which is pursued 
by the legal profession in Great Britain. The frame of the 
system is essentially the same in the two countries, so far as it 
is applied to the general rights and duties of individuals, al- 
though the statute law obviously relates to that class of subjects 
which arise from our own local circumstances. English as well 
as American text books, are ordinarily studied with us in ac- 
quiring a knowledge of the elements of the science, and the 
judgments of British courts are deemed of sound authority in 
our judicial tribunals. The system of the common law is in fact 
the grant of our ancestors across the water, yet modified, of 
course, by circumstances originating from our existence as an 
independent nation. It is our design to devote the present pa- 
per to a consideration of a few general facts regarding the ac- 
tual state of the legal profession in our own country. 

At the outset we would remark, that the twenty-two thousand 
five hundred practising lawyers* who now perform the ordinary 
duties of their profession, contribute morally and intellectually 
a powerful host. By their official position, they are placed at 
the most important posts of our political system, as sentinels 
upon the ancient and gothic battlements of the law; a castle 
whose dome overhangs the fundamental interests of civil soci- 
ety. Although their number may perhaps be so great as 
scarcely to afford an adequate compensation for each member 
of the profession, yet all are made, by virtue of their office, con- 
servators of public order, the guardians of right, the enemies of 
wrong, and the probators to whom appeal is made in cases of 
exigency. In fact, they stand in the same relation to the gen- 
eral prosperity of the body politic, as numerous pillars to an 


*See Livingston’s Lawyers’ Directory and Official Bulletin for 1851, a valu- 
able work for reference. 
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edifice which, although, perhaps, not essential to its support at 
all times, tend however, to consolidate its strength during sea- 
sons of commotion. : 

In the first place, we would briefly point out a few plain fea- 
tures of the difference which exists in the general practice of 
the profession in our own country and Great Britain. The 
mere machinery connected with the bringing of simple ques- 
tions of principle before judicial tribunals, is more complicated 
in that country than with us; greater exactitude is required in 
the forms of pleading, as well as in all those papers constituting 
matters of record connected with the law of real and personal 
property. There is also a more minute subdivision of labor, 
springing from the various departments of practice, and law- 
yers are generally understood to devote a more special attention 
to one particular branch of the science, whether acting in the 
capacity of barristers or attorneys, the former of whom ordina- 
rily apply themselves to the advocacy of causes, and the latter 
to the drawing and signing of pleadings, and the consultation 
of authorities in the preparation of briefs. With the exception 
of the State of New York, where, before the recent legal reform 
which has been introduced there has been a more strict con- 
formity to the English practice, and where the members of the 
profession were divided into two prominent grades, counsellors 
and attorneys; the lawyers of our own country constitute one 
general class, who mainly devote themselves to every depart- 
ment of legal practice, conveyancing, the drafting of contracts, 
pleadings, and the advocacy of causes before the ordinary tri- 
bunals of justice. The short period of time required with us 
for study before admission to the bar, and the comparatively 
small expense with which individuals may be enrolled as mem- 
bers, have, doubtless, greatly augmented the number of the 
profession. In Great Britain, a considerable sum is required to 
gain admission to the bar at all,* and a long time of study is 


*In England Attorneys and Solicitors pay as stamp duties on articles of 
clerkship, $600, and on admission $125; independently of this, they are bound 
to pay a large premium, varying from $500 to $2,000, to serve five years, and 
undergo a strict examination into their conduct and attainments. Barristers 
pay, on admission to Inns of Courts in England or Ireland, $125, on admission 
to the bar in England or Scotland, $250, and in Ireland, $150. See Legal Ob- 
server, (London, ) Sept. 21st, 1850. 
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also requisite to insure the necessary moral and intellectual 
qualifications. Individuals are, moreover, induced to enter the 
bar from other pursuits, because they possess qualifications be- 
side those connected with mere professional ability. If, there- 
fore, the profession with us is not in the main as learned in the 
several departments of Jurisprudence as that of Great Britain, 
this deficiency may be counterbalanced by the greater activity 
of its several members. ‘There are, likewise, peculiar circum- 
stances connected with our own country which have borne upon 
the practice of the profession. Unlike the old world, the ter- 
ritory has been but recently colonized, and by consequence, the 
titles to property have been formerly in a great measure unset- 
tled, a fact which has originated a considerable amount of liti- 
gation ; the numerous failures which have heretofore occurred 
in the mercantile community, have also originated much busi- 
ness connected with the assignment and settlement of bankrupt 
estates. The greater prudence which has recently been intro- 
duced in the mode of transacting business, and the diminished 
facilities of credit, have more recently, however, tended some- 
what to abridge the amount of litigation. Besides, the late en- 
actment of the bankrupt law, which has swept away with a dash 
of a pen, a vast amount of debts of long standing, the abolition 
of imprisonment for debt throughout most of the States, and 
the difficulties which have been thrown in the way of their col- 
lection, have all in some measure, likewise, tended to diminish 
the sources of litigation. Yet those causes are counterbalanced 
by the multiplying relations of trade, and the general expansion 
of commerce throughout the country. And itis to be remarked 
that the local circumstances under which we are placed have 
been somewhat peculiar; in respect to our population, from its 
earliest settlement to the present period, the territory has been 
the land of colonization, peopled by emigration, from various 
parts of Europe, with a rapidity which is unexampled in histo- 
ry. The fluctuating spirit of enterprise, springing from the 
wide and fertile field of action around us, is opposed to fixed 
and permanent residences. It is a necessary consequence, that 
there is a continual ebb and flow of population from point to 
point, and to guard against the evils which might result from 
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such a condition of things, requires the utmost vigilance. It is 
the duty of every citizen to aid the cause of right, by bringing 
offenders to justice, but it especially devolves upon those who 
are charged with its administration, either as judges or officers 
of the court, to act as the executive agents of such measures.— 
In a work recently published, from the pen of a leading lawyer 
of New York, upon this subject, he remarks: “There is a mi- 
nuteness in the distribution of power under modern systems of 
government, which relieves the citizen from the direct perform- 
ance of many public duties, which were of immediate and posi- 
tive obligation in for ner days. Devolved as these duties now are, 
on officers specially charged with them, he who invades their 
province, is rather suspected of sinister motives than applaud- 
ed for public spirit. Hence, therefore, when in such instances 
abuses occur, the law visits the transgression with heavy pen- 
alties. Still, however, it not unfrequently happens, that in 
many cases such interference becomes inevitable, and then the 
most ample protection is properly extended.’’* 

It is evident, that there should be a solid and permanent sys- 
tem of laws for the regulation of every well-ordered political 
society. It is this which protects the life, liberty, and proper- 
ty of the subject, the three principal divisions of right which 
are recognized by our own jurisprudence. A fluctuating and 
capricious body of laws, springing from the impulses of a despot, 
or the passions of a mob, is least to be desired; and it is the 
uniformity, certainty and permanance of such a system which 
produces the greatest advantage to a nation. 

From the fact that the great body of the laws of the two na- 
tions possesses one common origin, a direct and professional cor- 
respondence is maintained between our own country and, reat 
Britain. The influence of Westminster Hall is extended even 
to our own shores. Matters of interest connected with the pro- 
fession abroad, an important cause before foreign courts, or the 
publication of a new volume of reports in“any part of the Brit- 


* See «The Law Student, or Guides to the Study of the Law in its Princi- 
ples. By Johu Anthon.” We would take this occasion to allude espe ly to 
the work of Mr. An hon, to whom the profession has been indebted for i ipor- 
tant services in pre paring an analysis of Blackstone’s Commentaries, a vo ume 
of Nisi Prius cases, and a valuable work on the study of the law. 
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ish Empire, does not fail here to attract immediate and marked 
interest, and is at once chronicled in our quarterly or monthly 
law journals, as a fact of general concernment to the profession 
throughout the country. Thus a similitude is preserved in the 
professional features of the two countries, although the admin- 
istration of justice abroad is invested with more imposing visible 
badges of judicial authority. 

There is no doubt that the tendency of legal studies upon the 
mind is highly salutary. They inspire a love of justice and of 
order, a spirit of moderation, courtesy and forbearance ; and 
upon the roll of illustrious men, who have figured in the annals 
of our Union, the bar has inscribed some of the brightest names, 
whose labors are enduring monuments upon the broad field of 
the law which they have cultivated and adorned. The great 
mass of professional business does not require the highest abil- 
ty, yet the important interests which are confided to the keep- 
ing of the lawyer, make it essential that he should possess more 
than ordinary moral and intellectual endowments. The ex- 
panding relations of trade and commercial activity in its various 
departments, require that he should have a profound knowledge 
of the principles and rractice of his profession, tact, experience, 
promptitude and integrity, and if we add to these endowments, 
the graces of classical learning and the persuasive power of 
logical argument and eloquence, we have have all those traits 
which should constitute the finished member of the bar. Upon 
that topic a distinguished author remarks: ‘ Surely something 
more than aptitude for the acquisition of law learning, is to be 
looked for in him, who comes to the bar with proper feeling® 
and objects, who aspires to become an honor to an honorable 
profession, one which fills so large a space in the public eye, 
which is fraught with such heavy responsibilities, as conserva- 
tor of all that is dear and valuable in society, the property, 
liberty, life, and character, of every member of the community, 


which enables a man to become the greatest blessing or the 
greatest curse to his fellow creatures, which—a very Hippo- 
menes to Atalanta—at once supplies its members with the most 
ennobling incentives to perseverance in the path of rectitude, 
and the most incessant, alluring and potent temptations to de- 
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viate from it, which affords almost equal scope for the exercise 
of the best and basest qualities of human nature, for integrity 
and corruption, for generosity, fortitude, as well as “envy, ha- 
tred, malice and all uncharitableness,” capricious moreover, and 
often tantalizing to its most worthy votaries; well may the stu- 
dent, anxiously and distrustfully pondering all these things, ex- 
claim ‘who is sufficient for them!’ Let him not suppose that the 
above is an overwrought picture of the profession he has select- 
ed, for every day’s experience will serve but to corroborate its 
fidelity. Numerous as have been, and are the ornaments of 
our profession, their numbers would probably have tripled, had 
but a correct and comprehensive estimate been formed of it at 
the outset, had its candidates but been cautioned against its pe- 
culiarly besetting dangers, fewer would have been deflected 
from the paths of honor and integrity, or would have rested 
satisfied with a low tone of moral feeling or even intellectual 
mediocrity.’’* 

The legal profession of our own country, moreover, possess 
at present, improved means of acquiring the science. A half 
century ago, but few authoritative volumes of a high character 
had been re-published. Now, however, the leading standard 
works which are issued abroad, are either re-printed or import- 
ed, so that an individual of ordinary means, may acquire with 
facility all requisite knowledge in the various departments of 
his profession. A vast improvement has also been effected in 
the arrangement of legal works, by which the substance of ele- 
mentary principles and reports, is given in the most convenient 
shape. Besides, the means of primary professional education 
are provided, in the Law Colleges of Harvard and Yale, and 
numerous other institutions, as well as in the law libraries of 
our principal cities, where all facilities are furnished to the 
members of the bar in aid of their profession. 

There is another topic to which we would allude ; the attacks 
which are often made upon the bar as a profession, from ques- 
tionable sources, sometimes springing from the deficiency of an 
accurate knowledge of its true character, but more frequently 


$See A Popular and Practical Introduction to Law Studies. By Samuel 
Warren of the Inner Temple, F. R. 8S. 














476 AMERICAN LAW JOURNAL. 


[Legal Profession in the U. States. ] 


from a desire to destroy its influence. It may be affirmed, we 
think with truth, that no profession contains a greater amount 
of practical ability, intelligence, and sound integrity, than that 
that of the law. For the first of those traits, it stands the fore- 
most, for lawyers are placed upon the highway of active busi- 
ness, frequently to direct its course by their counsels, and to 
establish justice when wrongs are required to be remedied. It 
is likewise often made a charge against them, that they are 
willing to enlist their services in bad causes, and knowingly to 
defend the wrong. Such a general charge, in our own judg- 
ment, possessses no solid foundation. It is made the duty of 
the profession to defend the causes of clients in their progress 
through the courts. In all cases there are various principles 
of law to be applied to the evidence. This evidence whose im- 
port is but partially known, before it is legally examined and 
analyzed in open court, is to be adduced and weighed, and the 
law applied. The result is often uncertain, before the investi- 
gation has been thoroughly made, and this is true both in civil 
and criminal causes. Should a prisoner charged with a crime 
of which he may be innocent, have no opportunity of defence ; 
or ought a party in a civil cause, to be deprived of an advocate 
when he has solid ground upon which he might procure a ver- 
dict ? 

The Jurisprudence of the United States is broad in its appli- 
cation. It includes the constitutional and general laws of the 
Union, and those of each State, the international law which 
governs our relations with foreign States, and the admiralty 
and common law which we have adopted as a part of the law of 
the land. It controls every interest, and is interwoven with all 
the relations of our political society. The courts within the 
Union, State and National, are numerous, and the lawyers who 
minister at these altars, maintain as responsible a position as 
any other class under the National Government. In conclud- 
ing these discursive remarks upon the legal profession, and the 
system of jurisprudence which they support, we would not be 
understood to express ourselves as unalterably and blindly at- 
ta. ed to the ancient system of the law in all its provisions and 
parts. We are reminded that new digests have been framed 
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from former codes, that there has been a Justinian, an Alfred, 
and an Edward, and that a system of laws now in operation, 
was framed by a body of French lawyers under the auspices of 
alate Emperor of France. We are attached to the present 
system of jurisprudence, only so far as it is found salutary in 
promoting the prosperity of the nation, and more valuable than 
any other which could be substituted in its place. 


[U. 8. Law Mag. 


Allegheny County Court, Maryland. 


Claim of two Railroad Companies to the same Track. 


“The Maryland Mining Company,” and “the Maryland and New York 
Iron and Coal Company,” were, by their respective charters from the Le- 
gislature of Maryland, the one passed in March, 1836, and the other in 
March, 1838, authorized to construct railroads, the one from its mines near 
Frostburg, and the other from its works at Mount Savage, to the canal 
basin, at or near the town of Cumberland, and, for that purpose, each was 
vested with power to condemn lands for the use of the road, by a jury 
summoned by the Sheriff. The last named company commenced its road 
in the latter part of the year 1843; and upon the 16th of January, 1844, 
in pursuance of its charter, condemned a right of way through the “ Nar- 
rows,” so called from the fact that it is a narrow pass between two pre- 
cipitous mountains, and the only place through which the two roads could 
be carried, both gompanies having been prohibited by their charters from 
occupying any canal that might be wanted for the main route of the Balti- 
more and Ohio road, or for the Chesapeak and Ohio Canal. The land 
thus condemned embraced an average width of ninety feet, and the Mary- 
land Mining Company made, at the time, no assertion of a right to a pri- 
ority of choice in the location of the sites for its road, or any remonstrance 
whatever against the condemnation of the land or the construction of the 
road by the Maryland and New York Iron and Coal Company. But, on 
the &th of October, 1850, the Maryland Mining Company, held a condem 
nation on a part of this same land, condemned as aforesaid, for the pur- 
pose of constructing a railroad parallel to the existing road of the Mary- 
land and New York Iron and Coal Company, and so close that the ends 
of the cross ties of the two roads would have been in contact. Under the 
charter, the condemnation, to be available, must be confirmed by the 
county court. 

In 1847, the railroad of the Maryland and New York Iron and Coal 
Company was sold to John M. Forbes, of Boston, and by him conveyed to 
the Mount Savage Iron Company, which company now hold it, and filed 
objections to the confirmation. 

The opinion of the Court was delivered by Chief Justice Martin. 

The charter of the Maryland and New York Iron and Coal Company, 
like all other charters of the kind in the State of Maryland, provides that 
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when a condemnation is regularly made by a jury, the same shall be con- 
firmed at the next county court, unless cause tothe contrary is shown.— 
The original condemnation of the 16th January, 1844, was returned to the 
court at its April term, 1844, for confirmation, and no objection having 
been filed, it was duly confirmed by the court. By this act of confirma- 
tion, the condemnation became a judgment of the court. Until that confir- 
mation took place objections could have been filed by any one interested, 
but after confirmation, the question of title was settled forever. It then 
became a judgment of this court, which it would not have the power even 
if it had the disposition, now to revoke or set aside. The matter has pass- 
into judgment. The objection, therefore, that too much land was embra- 
ced in the original condemnation now comes too late. The remaining 
wint to be considered then is, whether the fact that the Maryland and 
Kew York Iron and Coal Company was made, and the road constructed, 
under that condemnation, without any remonstrance or objection on the 
part of the Maryland Mining Company, and witha knowledge on its 
part that such condemnation had taken place, and that the road was being 
constructed thereunder, and after having itself used the road for several 
years, and paid tolls for the same, is sufficient to preclude the company 
from now asserting its right of prior choice of route in conflict with the 
location made by the Maryland and New York Ironand Coal Company.— 
There can be no doubt that such acquiescence on the part of the Maryland 
Mining Company, precludes it from asserting the right claimed. 


NEW PUBLICATIONS. 


Tux American Cuancery Digest—An Analytical Index of all the reported de- 
cisions in Equity of the U. 8. Courts and of the Courts of the several States, 
to the present time, &c. By Tuomas W. Waterman, of the New York bar. 
In three volumes. New York: Banks, Gould & Co., Nassau street. 


We have in the work before us a Digest, not only of all the American Reports 
exclusively devoted to Equity cases, but of those scattered through nearly nine 
hundred volumes of Reperts, embracing decisions both at Common Lawand Equi- 
ty. Such a digest is not merely of great convenience to the profession, but of 
absolute, indispensable necessity. Nearly all the courts of the several States 
as well as those of the U. 8., exercise both Common Law and Chancery juris- 
diction; and but for the aid of a faithful and accurate general Digest to 
guide him, the equity lawyer in the U. 8. would be obliged to rummage hun- 
dreds of volumes of reports before he could catch a glimmer of light even as to 
the locus in quo of the authorities on amy particular subject. It is true that a 
great many of those authorities may be merely cumulative, so to speak; some 


trashy, others any thing but sound law or equity; others involving no new 
principles or new application of old ones. But lawyers are none the less 
obliged to hunt them up, to take note of them, and to reflect well upon the use 
that may be made of them by his adversary. There are, however, so many 
new cases, new combinations of fact and principle, constantly occurring, that it 
is becoming daily less difficult to find decisions that have a bearing upon cases 
as they arise. And a mere approximation, in a reported case, to one in actual 
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It is hardly possible from the numerous reports of the decisions of the U. S. 
tigation is generally a considerable relief to the counsel in search of authori- 
ies to maintain his client’s cause in court, or to give advice at chambers. He 
aust also examine carefully to see that there is no decision contradicting ‘the 
‘uthorities on which he proposes to rely; he must see what decisions there 
1ay be reported that impugn the principles he is to maintain or those against 
rhich he is contending. Orif he has to combat a decision as having neither 
aw or equity to sustain it, and can meet with a contradictory authority, he 
\ains a great point in the controversy. 

Then a resort to settled and admitted principles must be had in most cases, 
nd the contradictory decisions and reasonings of the courts will greatly aid 
im in the investigation and application of the principles there discussed to the 
icts of his own cause. 

Mixed questions of principle and authority are presented at almost every 
itep of the argument of an important equity case. Authorities are therefore 
) be strictly searched for, and nothing can more facilitate the research than 

such a copious Digest as this of Mr. Warerman. He has exhausted the resor- 
roirs of all the States and U. S. Reports, and has presented us a complete clue 
wo the labyrinth of American Chancery Reports. He says, very truly, in his 
preface, that ‘though ostensibly the third edition of the American Chancery 
Digest,” it is substantially a new work, not only in the plan and arrangement, 
but a large proportion of the materials also; a more acceptable or safer guide 
to the researches of the equity practitioner cannot be found any where. With 
this vade mecum, in his hand, the counsel can prepare his list of authorities to 
be consulted and examined, in less than a twentieth part the time it would 
otherwise occupy him. He can depend upon finding in this Digest all the 
reported American Equity Cases, faithfully digested, upon which his opponent 
can rely, and thus place himself beyond the most painful of professional fires 
—asurprise! But it is not necessary at this time of day, to enlarge upon the 
utility and indispensability of such a labor-saving machine as a Digest of the 
comprehensive plan and faithful execution of that of Mr. Waterman. 

Mr. W. has prefixed to his Digest, a brief outline of the origin and history of 
the Court of Chancery, its nature, powers and jurisdiction, &c., as well as a 
synopsis of the organization and equity jurisdiction of the U. S. Courts, and of 
those of each of the States of the Union. 

If we were obliged to select any articles of this Digest, as having attracted 
our particular attention by their completeness, we should refer confidently to 
those of ‘‘ Injunctions” and “ Specific Performances.” 

But we are equally confident that the profession will find none that will not 
save them time and labor in their researches, which is after all the great object 
of a well executed Digest. 

This edition contains a full and complete table of cases of the numerous 
volumes digested, which alone to the lawyer is worth the price of the work. 

Mr. WaTEeRMAN, in order to make his work still more perfect, as well as use- 
ful to the profession, has made a complete Index to his Digest. An Index will 
be found in the back part of each volumes, and refers directly to the text of 


the book. 
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Courts, and the courts of the several States, for the lawyer, on account of the 
scarcity of many of these reports, as well as the cost attending their purchase, 
to be able to buy them, consequently he must of neeessity resort to some ap- 
proved Digest, hence the necessity of having one well known and established 
for its accuracy, and on which he can with safety rely ; and we can, from our 
knowledge of this Digest, safely recommend the same to the Bench and the 
Bar. 


American Leanna Cases, being select Decisions of American Courts in sev- 
eral departments of law, with special reference to Mercantile Law. With 
notes by J. I. Crank Hare and H. B. Wattace. Second edition, with addi- 
tional cases and notes. In two volumes. Philadelphia: T. & J. W. John- 
son, law book sellers, publishers and importers, 197 Chesnut street. 1851. 


We have on a former occasion noticed these volumes quite at length. Vol. 
1, in 7 Penn. Law Jour. 297, and vol. 2in 7 Penn. Law Jour., 342, and can 
now only say that both the volumes before us fully sustain the opinions we have 
heretofore expressed. Some matters are in this edition wholly new and nearly 
every dissertation is very much enlarged and improved by recent citations and 
authorities. In the first volume the very important subjects of frauds in volun- 
tary conveyances and in assignments to trustees forthe benefit of creditors, are 
treated at large; the subject also of partnership is more fully discussed, and 
particularly the incidents of real estate held by partnerships, undergoe an 
elaborate examination. The subjects too of slander, libel, and malicious pros- 
ecution are new and are fully exhibited in this volume, and are ably and care- 
fully arranged. 

Alterations, additions and improvements quite as important have been made 
in the second volume. The essays or notes are all on important subjects of 
commercial law, more especially Bills of Exchange, Surety and Guarantee, In- 
surance and Shipping, receive attentive and elaborate consideration. The la- 
bors of Mr. Hare have been thorough and satisfactory. We think we may 
say that in every respect, this work, as an American collection of Leading Ca- 
ses, is as important and useful as Mr. Smith’s English Leading Cases, whichis 
quite commendation enough. We recommend these volumes to the careful 
study of the student, and to the attentive and earnest consideration of the 
practising lawyer wherein will be found for the one principles stated and ap- 
plied, and for the other well considered cases and decisions which will aid his 
toil, and strengthen and fortify his forensic arguments. 


Erratvum.—In 2d line from bottom of page 459, for “ straining” read ‘ stain- 
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